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PART 35—SWAPS IN AN AGRICUL-
TURAL COMMODITY (AGRICUL-
TURAL SWAPS) 

AUTHORITY: 7 U.S.C. 2, 6(c), and 6c(b); and 
title VII, sec. 723(c)(3), Pub. L. 111–203, 124 
Stat. 1376, unless otherwise noted. 

SOURCE: 76 FR 49299, Aug. 10, 2011, unless 
otherwise noted. 

§ 35.1 Agricultural swaps, generally. 
(a) Any person or group of persons 

may offer to enter into, enter into, 
confirm the execution of, maintain a 
position in, or otherwise conduct activ-
ity related to, any transaction in inter-
state commerce that is a swap in an 
agricultural commodity subject to all 
provisions of the Act, including any 
Commission rule, regulation, or order 
thereunder, otherwise applicable to 
any other swap; and 

(b) In addition to paragraph (a) of 
this section, any transaction in inter-
state commerce that is a swap in an 
agricultural commodity may be trans-
acted on a swap execution facility, des-
ignated contract market, or otherwise 
in accordance with all provisions of the 
Act, including any Commission rule, 
regulation, or order thereunder, appli-
cable to any other swap eligible to be 
transacted on a swap execution facil-
ity, designated contract market, or 
otherwise. 

PART 36—TRADE EXECUTION 
REQUIREMENT 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6c, 7, 7a–2, 
and 7b–3, as amended by Titles VII and VIII 
of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, Pub. L. 111–203, 124 
Stat. 1376 (2010). 

SOURCE: 85 FR 82328, Dec. 18, 2020, unless 
otherwise noted. 

§ 36.1 Exemptions to trade execution 
requirement. 

(a) A swap transaction that is exe-
cuted as a component of a package 
transaction that also includes a compo-
nent transaction that is the issuance of 
a bond in a primary market is exempt 
from the trade execution requirement 
in section 2(h)(8) of the Act. 

(1) For purposes of paragraph (a) of 
this section, a package transaction 

consists of two or more component 
transactions executed between two or 
more counterparties where: 

(i) At least one component trans-
action is subject to the trade execution 
requirement in section 2(h)(8) of the 
Act; 

(ii) Execution of each component 
transaction is contingent upon the exe-
cution of all other component trans-
actions; and 

(iii) The component transactions are 
priced or quoted together as one eco-
nomic transaction with simultaneous 
or near-simultaneous execution of all 
components. 

(2) [Reserved] 
(b) Section 2(h)(8) of the Act does not 

apply to a swap transaction that quali-
fies for the exception under section 
2(h)(7) of the Act or an exception or ex-
emption under part 50 of this chapter, 
and for which the associated require-
ments are met. 

(c) Section 2(h)(8) of the Act does not 
apply to a swap transaction that is exe-
cuted between counterparties that 
have eligible affiliate counterparty sta-
tus pursuant to § 50.52(a) of this chapter 
even if the eligible affiliate counterpar-
ties clear the swap transaction. 

[85 FR 82328, Dec. 18, 2020, as amended at 86 
FR 9001, Feb. 11, 2021] 

PART 37—SWAP EXECUTION 
FACILITIES 

Subpart A—General Provisions 

Sec. 
37.1 Scope. 
37.2 Applicable provisions. 
37.3 Requirements and procedures for reg-

istration. 
37.4 Procedures for listing products and im-

plementing rules. 
37.5 Information relating to swap execution 

facility compliance. 
37.6 Enforceability. 
37.7 Prohibited use of data collected for reg-

ulatory purposes. 
37.8 Boards of trade operating both a des-

ignated contract market and a swap exe-
cution facility. 

37.9 Methods of execution for required and 
permitted transactions. 

37.10 Process for a swap execution facility 
to make a swap available to trade. 

37.11 [Reserved] 
37.12 Trade execution compliance schedule. 
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Subpart B—Compliance with Core 
Principles 

37.100 Core Principle 1—Compliance with 
core principles. 

Subpart C—Compliance with Rules 

37.200 Core Principle 2—Compliance with 
rules. 

37.201 Operation of swap execution facility 
and compliance with rules. 

37.202 Access requirements. 
37.203 Rule enforcement program. 
37.204 Regulatory services provided by a 

third party. 
37.205 Audit trail. 
37.206 Disciplinary procedures and sanc-

tions. 

Subpart D—Swaps Not Readily Susceptible 
to Manipulation 

37.300 Core Principle 3—Swaps not readily 
susceptible to manipulation. 

37.301 General requirements. 

Subpart E—Monitoring of Trading and 
Trade Processing 

37.400 Core Principle 4—Monitoring of trad-
ing and trade processing. 

37.401 General requirements. 
37.402 Additional requirements for physical- 

delivery swaps. 
37.403 Additional requirements for cash-set-

tled swaps. 
37.404 Ability to obtain information. 
37.405 Risk controls for trading. 
37.406 Trade reconstruction. 
37.407 Regulatory service provider. 
37.408 Additional sources for compliance. 

Subpart F—Ability to Obtain Information 

37.500 Core Principle 5—Ability to obtain 
information. 

37.501 Establish and enforce rules. 
37.502 Collection of information. 
37.503 Provide information to the Commis-

sion. 
37.504 Information-sharing agreements. 

Subpart G—Position Limits or 
Accountability 

37.600 Core Principle 6—Position limits or 
accountability. 

37.601 Additional sources for compliance. 

Subpart H—Financial Integrity of 
Transactions 

37.700 Core Principle 7—Financial integrity 
of transactions. 

37.701 Required clearing. 
37.702 General financial integrity. 
37.703 Monitoring for financial soundness. 

Subpart I—Emergency Authority 

37.800 Core Principle 8—Emergency author-
ity. 

37.801 Additional sources for compliance. 

Subpart J—Timely Publication of Trading 
Information 

37.900 Core Principle 9—Timely publication 
of trading information. 

37.901 General requirements. 

Subpart K—Recordkeeping and Reporting 

37.1000 Core Principle 10—Recordkeeping 
and reporting. 

37.1001 Recordkeeping. 

Subpart L—Antitrust Considerations 

37.1100 Core Principle 11—Antitrust consid-
erations. 

37.1101 Additional sources for compliance. 

Subpart M—Conflicts of Interest 

37.1200 Core Principle 12—Conflicts of inter-
est. 

Subpart N—Financial Resources 

37.1300 Core Principle 13—Financial re-
sources. 

37.1301 General requirements. 
37.1302 Types of financial resources. 
37.1303 Computation of projected operating 

costs to meet financial resource require-
ment. 

37.1304 Valuation of financial resources. 
37.1305 Liquidity of financial resources. 
37.1306 Reporting to the Commission. 
37.1307 Delegation of authority. 

Subpart O—System Safeguards 

37.1400 Core Principle 14—System safe-
guards. 

37.1401 Requirements. 

Subpart P—Designation of Chief 
Compliance Officer 

37.1500 Core Principle 15—Designation of 
chief compliance officer. 

37.1501 Chief compliance officer. 

APPENDIX A TO PART 37—FORM SEF 
APPENDIX B TO PART 37—GUIDANCE ON, AND 

ACCEPTABLE PRACTICES IN, COMPLIANCE 
WITH CORE PRINCIPLES 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6c, 7, 7a–2, 
7b–3, and 12a, as amended by Titles VII and 
VIII of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act, Pub. L. 111– 
203, 124 Stat. 1376. 

SOURCE: 78 FR 33582, June 4, 2013, unless 
otherwise noted. 
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Subpart A—General Provisions 
§ 37.1 Scope. 

The provisions of this part shall 
apply to every swap execution facility 
that is registered or is applying to be-
come registered as a swap execution fa-
cility under section 5h of the Com-
modity Exchange Act (‘‘the Act’’); pro-
vided, however, nothing in this provi-
sion affects the eligibility of swap exe-
cution facilities to operate under the 
provisions of parts 38 or 49 of this chap-
ter. 

§ 37.2 Applicable provisions. 
A swap execution facility shall com-

ply with the requirements of this part 
and all other applicable Commission 
regulations, including § 1.60 and part 9 
of this chapter, and including any re-
lated definitions and cross-referenced 
sections. 

§ 37.3 Requirements and procedures 
for registration. 

(a) Requirements for registration. (1) 
Any person operating a facility that of-
fers a trading system or platform in 
which more than one market partici-
pant has the ability to execute or trade 
swaps with more than one other mar-
ket participant on the system or plat-
form shall register the facility as a 
swap execution facility under this part 
or as a designated contract market 
under part 38 of this chapter. 

(2) Minimum trading functionality. A 
swap execution facility shall, at a min-
imum, offer an Order Book as defined 
in paragraph (a)(3) of this section. 

(3) Order book means: 
(i) An electronic trading facility, as 

that term is defined in section 1a(16) of 
the Act; 

(ii) A trading facility, as that term is 
defined in section 1a(51) of the Act; or 

(iii) A trading system or platform in 
which all market participants in the 
trading system or platform have the 
ability to enter multiple bids and of-
fers, observe or receive bids and offers 
entered by other market participants, 
and transact on such bids and offers. 

(4) A swap execution facility is not 
required to provide an order book 
under this section for transactions de-
fined in § 37.9(d)(2), (3), and (4), except 
that a swap execution facility must 

provide an order book under this sec-
tion for Required Transactions that are 
components of transactions defined in 
§ 37.9(d)(2), (3), and (4) of this part when 
such Required Transactions are not ex-
ecuted as components of transactions 
defined in § 37.9(d)(2), (3), and (4). 

(b) Procedures for full registration. (1) 
An applicant requesting registration as 
a swap execution facility shall: 

(i) File electronically a complete 
Form SEF as set forth in appendix A to 
this part, or any successor forms, and 
all information and documentation de-
scribed in such forms with the Sec-
retary of the Commission in the form 
and manner specified by the Commis-
sion; 

(ii) Provide to the Commission, upon 
the Commission’s request, any addi-
tional information and documentation 
necessary to review an application; and 

(iii) Request from the Commission a 
unique, extensible, alphanumeric code 
for the purpose of identifying the swap 
execution facility pursuant to part 45 
of this chapter. 

(2) Request for confidential treatment. 
(i) An applicant requesting registration 
as a swap execution facility shall iden-
tify with particularity any information 
in the application that will be subject 
to a request for confidential treatment 
pursuant to § 145.9 of this chapter. 

(ii) Section 40.8 of this chapter sets 
forth those sections of the application 
that will be made publicly available, 
notwithstanding a request for confiden-
tial treatment pursuant to § 145.9 of 
this chapter. 

(3) Amendment of application prior or 
subsequent to full registration. An appli-
cant amending a pending application 
for registration as a swap execution fa-
cility or requesting an amendment to 
an order of registration shall file an 
amended application electronically 
with the Secretary of the Commission 
in the manner specified by the Com-
mission. A swap execution facility 
shall file any amendment to an appli-
cation subsequent to registration as a 
submission under part 40 of this chap-
ter or as specified by the Commission. 

(4) Effect of incomplete application. If 
an application is incomplete pursuant 
to paragraph (b)(1) of this section, the 
Commission shall notify the applicant 
that its application will not be deemed 
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to have been submitted for purposes of 
the Commission’s review. 

(5) Commission review period. For an 
applicant who submits its application 
for registration as a swap execution fa-
cility on or after August 5, 2015 the 
Commission shall review such applica-
tion pursuant to the 180-day timeframe 
and procedures specified in section 6(a) 
of the Act. 

(6) Commission determination. (i) The 
Commission shall issue an order grant-
ing registration upon a Commission de-
termination, in its own discretion, that 
the applicant has demonstrated com-
pliance with the Act and the Commis-
sion’s regulations applicable to swap 
execution facilities. If deemed appro-
priate, the Commission may issue an 
order granting registration subject to 
conditions. 

(ii) The Commission may issue an 
order denying registration upon a Com-
mission determination, in its own dis-
cretion, that the applicant has not 
demonstrated compliance with the Act 
and the Commission’s regulations ap-
plicable to swap execution facilities. 

(c) Temporary registration. An appli-
cant seeking registration as a swap 
execution facility may request that the 
Commission grant the applicant tem-
porary registration by complying with 
the requirements in paragraph (c)(1) of 
this section. 

(1) Requirements for temporary registra-
tion. The Commission shall grant a re-
quest for temporary registration upon 
a Commission determination that the 
applicant has: 

(i) Completed all of the requirements 
under paragraph (b)(1)(i) of this sec-
tion; and 

(ii) Submitted a notice to the Com-
mission, concurrent with the filing of 
the application under paragraph 
(b)(1)(i) of this section, requesting that 
the Commission grant the applicant 
temporary registration. An applicant 
that is currently operating a swaps- 
trading platform in reliance upon ei-
ther an exemption granted by the Com-
mission or some form of no-action re-
lief granted by the Commission staff 
shall include in such notice a certifi-
cation that the applicant is operating 
pursuant to such exemption or no-ac-
tion relief. 

(iii) The Commission may deny a re-
quest for temporary registration upon 
a Commission determination that the 
applicant has not met the require-
ments under paragraphs (c)(1)(i) and 
(c)(1)(ii) of this section. 

(2) Operation pursuant to a grant of 
temporary registration. An applicant 
may operate as a swap execution facil-
ity under temporary registration upon 
receipt of a notice from the Commis-
sion granting such temporary registra-
tion, but in no case may begin oper-
ating as a temporarily registered swap 
execution facility before August 5, 2013. 

(3) Expiration of temporary registration. 
The temporary registration for a swap 
execution facility shall expire on the 
earlier of the date that: 

(i) The Commission grants or denies 
registration of the swap execution fa-
cility as provided under paragraph (b) 
of this section; 

(ii) The swap execution facility with-
draws its application for registration 
pursuant to paragraph (f) of this sec-
tion; or 

(iii) Temporary registration termi-
nates pursuant to paragraph (c)(5) of 
this section. 

(4) Effect of temporary registration. A 
grant of temporary registration by the 
Commission does not affect the right of 
the Commission to grant or deny reg-
istration as provided under paragraph 
(b) of this section. 

(5) Termination of temporary registra-
tion. Paragraph (c) of this section shall 
terminate two years from the effective 
date of this regulation except as pro-
vided for under paragraph (c)(6) of this 
section and except for an applicant who 
requested that the Commission grant 
the applicant temporary registration 
by complying with the requirements in 
paragraph (c)(1) of this section before 
the termination of paragraph (c) of this 
section and has not been granted or de-
nied registration under paragraph (b)(6) 
of this section by the time of the ter-
mination of paragraph (c) of this sec-
tion. Such an applicant may operate as 
a swap execution facility under tem-
porary registration upon receipt of a 
notice from the Commission granting 
such temporary registration until the 
Commission grants or denies registra-
tion pursuant to paragraph (b)(6) of 
this section. On the termination date 
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of paragraph (c) of this section, the 
Commission shall review such appli-
cant’s application pursuant to the time 
period and procedures in paragraph 
(b)(5) of this section. 

(6) Temporary registration for appli-
cants that are operational designated con-
tract markets. An applicant that is an 
operational designated contract mar-
ket and is also seeking to register as a 
swap execution facility in order to 
transfer one or more of its contracts 
may request that the Commission 
grant the applicant temporary reg-
istration by complying with the re-
quirements in paragraph (c)(1) of this 
section. The termination of temporary 
registration provision in paragraph 
(c)(5) of this section shall not apply to 
an applicant that is a non-dormant des-
ignated contract market as described 
in this paragraph. 

(d) Reinstatement of dormant registra-
tion. A dormant swap execution facility 
as defined in section 40.1 of this chap-
ter may reinstate its registration 
under the procedures of paragraph (b) 
of this section. The applicant may rely 
upon previously submitted materials if 
such materials accurately describe the 
dormant swap execution facility’s con-
ditions at the time that it applies for 
reinstatement of its registration. 

(e) Request for transfer of registration. 
(1) A swap execution facility seeking to 
transfer its registration from its cur-
rent legal entity to a new legal entity 
as a result of a corporate change shall 
file a request for approval to transfer 
such registration with the Secretary of 
the Commission in the form and man-
ner specified by the Commission. 

(2) Timeline for filing a request for 
transfer of registration. A request for 
transfer of registration shall be filed no 
later than three months prior to the 
anticipated corporate change; or in the 
event that the swap execution facility 
could not have known of the antici-
pated change three months prior to the 
anticipated change, as soon as it knows 
of such change. 

(3) Required information. The request 
for transfer of registration shall in-
clude the following: 

(i) The underlying agreement that 
governs the corporate change; 

(ii) A description of the corporate 
change, including the reason for the 

change and its impact on the swap exe-
cution facility, including its govern-
ance and operations, and its impact on 
the rights and obligations of market 
participants; 

(iii) A discussion of the transferee’s 
ability to comply with the Act, includ-
ing the core principles applicable to 
swap execution facilities, and the Com-
mission’s regulations thereunder; 

(iv) The governing documents of the 
transferee, including, but not limited 
to, articles of incorporation and by-
laws; 

(v) The transferee’s rules marked to 
show changes from the current rules of 
the swap execution facility; 

(vi) A representation by the trans-
feree that it: 

(A) Will be the surviving entity and 
successor-in-interest to the transferor 
swap execution facility and will retain 
and assume, without limitation, all of 
the assets and liabilities of the trans-
feror; 

(B) Will assume responsibility for 
complying with all applicable provi-
sions of the Act and the Commission’s 
regulations promulgated thereunder, 
including this part and appendices 
thereto; 

(C) Will assume, maintain, and en-
force all rules implementing and com-
plying with the core principles applica-
ble to swap execution facilities, includ-
ing the adoption of the transferor’s 
rulebook, as amended in the request, 
and that any such amendments will be 
submitted to the Commission pursuant 
to section 5c(c) of the Act and part 40 
of this chapter; 

(D) Will comply with all self-regu-
latory responsibilities except if other-
wise indicated in the request, and will 
maintain and enforce all self-regu-
latory programs; and 

(E) Will notify market participants 
of all changes to the transferor’s 
rulebook prior to the transfer and will 
further notify market participants of 
the concurrent transfer of the registra-
tion to the transferee upon Commis-
sion approval and issuance of an order 
permitting this transfer. 

(vii) A representation by the trans-
feree that upon the transfer: 

(A) It will assume responsibility for 
and maintain compliance with core 
principles for all swaps previously 
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made available for trading through the 
transferor, whether by certification or 
approval; and 

(B) None of the proposed rule changes 
will affect the rights and obligations of 
any market participant. 

(4) Commission determination. Upon re-
view of a request for transfer of reg-
istration, the Commission, as soon as 
practicable, shall issue an order either 
approving or denying the request. 

(f) Request for withdrawal of applica-
tion for registration. An applicant for 
registration as a swap execution facil-
ity may withdraw its application sub-
mitted pursuant to paragraph (b) of 
this section by filing a withdrawal re-
quest electronically with the Secretary 
of the Commission. Withdrawal of an 
application for registration shall not 
affect any action taken or to be taken 
by the Commission based upon actions, 
activities, or events occurring during 
the time that the application was pend-
ing with the Commission. 

(g) Request for vacation of registration. 
A swap execution facility may request 
that its registration be vacated under 
section 7 of the Act by filing a vacation 
request electronically with the Sec-
retary of the Commission. Vacation of 
registration shall not affect any action 
taken or to be taken by the Commis-
sion based upon actions, activities, or 
events occurring during the time that 
the swap execution facility was reg-
istered by the Commission. 

(h) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, upon consultation with the Gen-
eral Counsel or the General Counsel’s 
delegate, authority to notify an appli-
cant seeking registration that its ap-
plication is incomplete and that it will 
not be deemed to have been submitted 
for purposes of the Commission’s re-
view, to notify an applicant seeking 
registration under section 6(a) of the 
Act that its application is materially 
incomplete and the running of the 180- 
day period is stayed, and to notify an 
applicant seeking temporary registra-
tion that its request is granted or de-
nied. The Director may submit to the 
Commission for its consideration any 

matter that has been delegated in this 
paragraph. Nothing in this paragraph 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

[78 FR 33582, June 4, 2013, as amended at 85 
FR 82329, Dec. 18, 2020] 

§ 37.4 Procedures for listing products 
and implementing rules. 

(a) An applicant for registration as a 
swap execution facility may submit a 
swap’s terms and conditions prior to 
listing the product as part of its appli-
cation for registration. 

(b) Any swap terms and conditions or 
rules submitted as part of a swap exe-
cution facility’s application for reg-
istration shall be considered for ap-
proval by the Commission at the time 
the Commission issues the swap execu-
tion facility’s order of registration. 

(c) After the Commission issues the 
order of registration, a swap execution 
facility shall submit a swap’s terms 
and conditions, including amendments 
to such terms and conditions, new 
rules, or rule amendments pursuant to 
the procedures under part 40 of this 
chapter. 

(d) Any swap terms and conditions or 
rules submitted as part of an applica-
tion to reinstate the registration of a 
dormant swap execution facility, as de-
fined in § 40.1 of this chapter, shall be 
considered for approval by the Com-
mission at the time the Commission 
approves the dormant swap execution 
facility’s reinstatement of registra-
tion. 

§ 37.5 Information relating to swap 
execution facility compliance. 

(a) Request for information. Upon the 
Commission’s request, a swap execu-
tion facility shall file with the Com-
mission information related to its busi-
ness as a swap execution facility in the 
form and manner and within the time 
period as the Commission specifies in 
its request. 

(b) Demonstration of compliance. Upon 
the Commission’s request, a swap exe-
cution facility shall file with the Com-
mission a written demonstration, con-
taining supporting data, information, 
and documents that it is in compliance 
with one or more core principles or 
with its other obligations under the 
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Act or the Commission’s regulations as 
the Commission specifies in its re-
quest. The swap execution facility 
shall file such written demonstration 
in the form and manner and within the 
time period as the Commission speci-
fies in its request. 

(c) Equity interest transfer—(1) Equity 
interest transfer notification. A swap exe-
cution facility shall file with the Com-
mission a notification of each trans-
action that the swap execution facility 
enters into involving the transfer of 
fifty percent or more of the equity in-
terest in the swap execution facility. 
The Commission may, upon receiving 
such notification, request supporting 
documentation of the transaction. 

(2) Timing of notification. The equity 
interest transfer notice described in 
paragraph (c)(1) of this section shall be 
filed electronically with the Secretary 
of the Commission at its Washington, 
DC headquarters at 
submissions@cftc.gov and the Division of 
Market Oversight at 
DMOSubmissions@cftc.gov, at the ear-
liest possible time but in no event later 
than the open of business ten business 
days following the date upon which the 
swap execution facility enters into a 
firm obligation to transfer the equity 
interest. 

(3) Rule filing. Notwithstanding the 
foregoing, if any aspect of an equity in-
terest transfer described in paragraph 
(c)(1) of this section requires a swap 
execution facility to file a rule as de-
fined in part 40 of this chapter, then 
the swap execution facility shall com-
ply with the requirements of section 
5c(c) of the Act and part 40 of this 
chapter, and all other applicable Com-
mission regulations. 

(4) Certification. Upon a transfer of an 
equity interest of fifty percent or more 
in a swap execution facility, the swap 
execution facility shall file electroni-
cally with the Secretary of the Com-
mission at its Washington, DC head-
quarters at submissions@cftc.gov and 
the Division of Market Oversight at 
DMOSubmissions@cftc.gov, a certifi-
cation that the swap execution facility 
meets all of the requirements of sec-
tion 5h of the Act and the Commission 
regulations adopted thereunder, no 
later than two business days following 

the date on which the equity interest 
of fifty percent or more was acquired. 

(d) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, the authority set forth 
in this section to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time. The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. Nothing in this paragraph 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

§ 37.6 Enforceability. 
(a) A transaction entered into on or 

pursuant to the rules of a swap execu-
tion facility shall not be void, voidable, 
subject to rescission, otherwise invali-
dated, or rendered unenforceable as a 
result of: 

(1) A violation by the swap execution 
facility of the provisions of section 5h 
of the Act or this part; 

(2) Any Commission proceeding to 
alter or supplement a rule, term, or 
condition under section 8a(7) of the Act 
or to declare an emergency under sec-
tion 8a(9) of the Act; or 

(3) Any other proceeding the effect of 
which is to: 

(i) Alter or supplement a specific 
term or condition or trading rule or 
procedure; or 

(ii) Require a swap execution facility 
to adopt a specific term or condition, 
trading rule or procedure, or to take or 
refrain from taking a specific action. 

(b) A swap execution facility shall 
provide each counterparty to a trans-
action that is entered into on or pursu-
ant to the rules of the swap execution 
facility with a written record of all of 
the terms of the transaction which 
shall legally supersede any previous 
agreement and serve as a confirmation 
of the transaction. The confirmation of 
all terms of the transaction shall take 
place at the same time as execution; 
provided that specific customer identi-
fiers for accounts included in bunched 
orders involving swaps need not be in-
cluded in confirmations provided by a 
swap execution facility if the applica-
ble requirements of § 1.35(b)(5) of this 
chapter are met. 
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§ 37.7 Prohibited use of data collected 
for regulatory purposes. 

A swap execution facility shall not 
use for business or marketing purposes 
any proprietary data or personal infor-
mation it collects or receives, from or 
on behalf of any person, for the purpose 
of fulfilling its regulatory obligations; 
provided, however, that a swap execu-
tion facility may use such data or in-
formation for business or marketing 
purposes if the person from whom it 
collects or receives such data or infor-
mation clearly consents to the swap 
execution facility’s use of such data or 
information in such manner. A swap 
execution facility shall not condition 
access to its market(s) or market serv-
ices on a person’s consent to the swap 
execution facility’s use of proprietary 
data or personal information for busi-
ness or marketing purposes. A swap 
execution facility, where necessary for 
regulatory purposes, may share such 
data or information with one or more 
swap execution facilities or designated 
contract markets registered with the 
Commission. 

§ 37.8 Boards of trade operating both a 
designated contract market and a 
swap execution facility. 

(a) An entity that intends to operate 
both a designated contract market and 
a swap execution facility shall sepa-
rately register the two entities pursu-
ant to the designated contract market 
designation procedures set forth in 
part 38 of this chapter and the swap 
execution facility registration proce-
dures set forth in this part. On an on-
going basis, the entity shall comply 
with the core principles for designated 
contract markets under section 5(d) of 
the Act and the regulations under part 
38 of this chapter and the core prin-
ciples for swap execution facilities 
under section 5h of the Act and the reg-
ulations under this part. 

(b) A board of trade, as defined in sec-
tion 1a(6) of the Act, that operates 
both a designated contract market and 
a swap execution facility and that uses 
the same electronic trade execution 
system for executing and trading swaps 
on the designated contract market and 
on the swap execution facility shall 
clearly identify to market participants 
for each swap whether the execution or 

trading of such swaps is taking place 
on the designated contract market or 
on the swap execution facility. 

§ 37.9 Methods of execution for re-
quired and permitted transactions. 

(a) Execution methods for required 
transactions. (1) Required transaction 
means any transaction involving a 
swap that is subject to the trade execu-
tion requirement in section 2(h)(8) of 
the Act. 

(2) Execution methods. (i) Each Re-
quired Transaction that is not a block 
trade as defined in § 43.2 of this chapter 
shall be executed on a swap execution 
facility in accordance with one of the 
following methods of execution except 
as provided in paragraph (d) or (e) of 
this section: 

(A) An Order Book as defined in 
§ 37.3(a)(3); or 

(B) A Request for Quote System, as 
defined in paragraph (a)(3) of this sec-
tion, that operates in conjunction with 
an Order Book as defined in § 37.3(a)(3). 

(ii) In providing either one of the exe-
cution methods set forth in paragraph 
(a)(2)(i)(A) or (B) of this section, a swap 
execution facility may for purposes of 
execution and communication use any 
means of interstate commerce, includ-
ing, but not limited to, the mail, inter-
net, email, and telephone, provided 
that the chosen execution method sat-
isfies the requirements provided in 
§ 37.3(a)(3) for Order Books or in para-
graph (a)(3) of this section for Request 
for Quote Systems. 

(3) Request for quote system means a 
trading system or platform in which a 
market participant transmits a request 
for a quote to buy or sell a specific in-
strument to no less than three market 
participants in the trading system or 
platform, to which all such market 
participants may respond. The three 
market participants shall not be affili-
ates of or controlled by the requester 
and shall not be affiliates of or con-
trolled by each other. A swap execution 
facility that offers a request for quote 
system in connection with Required 
Transactions shall provide the fol-
lowing functionality: 

(i) At the same time that the re-
quester receives the first responsive bid 
or offer, the swap execution facility 
shall communicate to the requester 
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any firm bid or offer pertaining to the 
same instrument resting on any of the 
swap execution facility’s Order Books, 
as defined in § 37.3(a)(3); 

(ii) The swap execution facility shall 
provide the requester with the ability 
to execute against such firm resting 
bids or offers along with any responsive 
orders; and 

(iii) The swap execution facility shall 
ensure that its trading protocols pro-
vide each of its market participants 
with equal priority in receiving re-
quests for quotes and in transmitting 
and displaying for execution responsive 
orders. 

(b) Time delay requirement for required 
transactions on an order book—(1) Time 
delay requirement. A swap execution fa-
cility shall require that a broker or 
dealer who seeks to either execute 
against its customer’s order or execute 
two of its customers’ orders against 
each other through the swap execution 
facility’s Order Book, following some 
form of pre-arrangement or pre-nego-
tiation of such orders, be subject to at 
least a 15 second time delay between 
the entry of those two orders into the 
Order Book, such that one side of the 
potential transaction is disclosed and 
made available to other market par-
ticipants before the second side of the 
potential transaction, whether for the 
broker’s or dealer’s own account or for 
a second customer, is submitted for 
execution. 

(2) Adjustment of time delay require-
ment. A swap execution facility may 
adjust the time period of the 15 second 
time delay requirement described in 
paragraph (b)(1) of this section, based 
upon a swap’s liquidity or other prod-
uct-specific considerations; however, 
the time delay shall be set for a suffi-
cient period of time so that an order is 
exposed to the market and other mar-
ket participants have a meaningful op-
portunity to execute against such 
order. 

(c) Execution methods for permitted 
transactions. (1) Permitted transaction 
means any transaction not involving a 
swap that is subject to the trade execu-
tion requirement in section 2(h)(8) of 
the Act. 

(2) Execution methods. A swap execu-
tion facility may offer any method of 

execution for each Permitted Trans-
action. 

(d) Exceptions to required methods of 
execution for package transactions. (1) 
For purposes of this paragraph, a pack-
age transaction consists of two or more 
component transactions executed be-
tween two or more counterparties 
where: 

(i) At least one component trans-
action is a Required Transaction; 

(ii) Execution of each component 
transaction is contingent upon the exe-
cution of all other component trans-
actions; and 

(iii) The component transactions are 
priced or quoted together as one eco-
nomic transaction with simultaneous 
or near-simultaneous execution of all 
components. 

(2) A Required Transaction that is 
executed as a component of a package 
transaction that includes a component 
swap that is subject exclusively to the 
Commission’s jurisdiction, but is not 
subject to the clearing requirement 
under section 2(h)(1)(A) of the Act, may 
be executed on a swap execution facil-
ity in accordance with paragraph (c)(2) 
of this section as if it were a Permitted 
Transaction; 

(3) A Required Transaction that is 
executed as a component of a package 
transaction that includes a component 
that is not a swap, as defined under 
section 1a(47) of the Act, may be exe-
cuted on a swap execution facility in 
accordance with paragraph (c)(2) of this 
section as if it were a Permitted Trans-
action. This provision shall not apply 
to: 

(i) A Required Transaction that is ex-
ecuted as a component of a package 
transaction in which all other non- 
swap components are U.S. Treasury se-
curities; 

(ii) A Required Transaction that is 
executed as a component of a package 
transaction in which all other non- 
swap components are contracts for the 
purchase or sale of a commodity for fu-
ture delivery; 

(iii) A Required Transaction that is 
executed as a component of a package 
transaction in which all other non- 
swap components are agency mortgage- 
backed securities; and 

(iv) A Required Transaction that is 
executed as a component of a package 
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transaction that includes a component 
transaction that is the issuance of a 
bond in a primary market. 

(4) A Required Transaction that is 
executed as a component of a package 
transaction that includes a component 
swap that is not exclusively subject to 
the Commission’s jurisdiction may be 
executed on a swap execution facility 
in accordance with paragraph (c)(2) of 
this section as if it were a Permitted 
Transaction. 

(e) Resolution of operational and cler-
ical error trades. (1) As used in this 
paragraph: 

(i) Correcting trade means a trade exe-
cuted and submitted for clearing to a 
registered derivatives clearing organi-
zation, or a derivatives clearing organi-
zation that the Commission has deter-
mined is exempt from registration, 
with the same terms and conditions as 
an error trade other than any correc-
tions to any operational or clerical 
error and the time of execution. 

(ii) Error trade means any trade exe-
cuted on or subject to the rules of a 
swap execution facility that contains 
an operational or clerical error. 

(iii) Offsetting trade means a trade ex-
ecuted and submitted for clearing to a 
registered derivatives clearing organi-
zation, or a derivatives clearing organi-
zation that the Commission has deter-
mined is exempt from registration, 
with terms and conditions that eco-
nomically reverse an error trade that 
was accepted for clearing. 

(2) Execution of correcting trades and 
offsetting trades. (i) A swap execution 
facility shall maintain rules and proce-
dures that facilitate the resolution of 
error trades. Such rules shall be fair, 
transparent, and consistent; allow for 
timely resolution; require market par-
ticipants to provide prompt notice of 
an error trade—and, as applicable, off-
setting and correcting trades—to the 
swap execution facility; and permit 
market participants to: 

(A) Execute a correcting trade, in ac-
cordance with paragraph (c)(2) of this 
section, regardless of whether it is a 
Required or Permitted Transaction, for 
an error trade that has been rejected 
from clearing as soon as techno-
logically practicable, but no later than 
one hour after a registered derivatives 
clearing organization, or a derivatives 

clearing organization that the Commis-
sion has determined is exempt from 
registration, provides notice of the re-
jection; or 

(B) Execute an offsetting trade and a 
correcting trade, in accordance with 
paragraph (c)(2) of this section, regard-
less of whether it is a Required or Per-
mitted Transaction, for an error trade 
that was accepted for clearing as soon 
as technologically practicable, but no 
later than three days after the error 
trade was accepted for clearing at a de-
rivatives clearing organization or a de-
rivatives clearing organization that 
the Commission has determined is ex-
empt from registration. 

(ii) If a correcting trade is rejected 
from clearing, then a swap execution 
facility shall not allow the counterpar-
ties to execute another correcting 
trade. 

(f) Counterparty anonymity. (1) Except 
as otherwise required under the Act or 
the Commission’s regulations, a swap 
execution facility shall not directly or 
indirectly, including through a third- 
party service provider, disclose the 
identity of a counterparty to a swap 
that is executed anonymously and in-
tended to be cleared. 

(2) A swap execution facility shall es-
tablish and enforce rules that prohibit 
any person from directly or indirectly, 
including through a third-party service 
provider, disclosing the identity of a 
counterparty to a swap that is exe-
cuted anonymously and intended to be 
cleared. 

(3) For purposes of paragraphs (f)(1) 
and (2) of this section, ‘‘executed anon-
ymously’’ shall include a swap that is 
pre-arranged or pre-negotiated anony-
mously, including by a participant of 
the swap execution facility. 

(4) For a package transaction that in-
cludes a component transaction that is 
not a swap intended to be cleared, dis-
closing the identity of a counterparty 
shall not violate paragraph (f)(1) or (2) 
of this section. For purposes of this 
paragraph, a ‘‘package transaction’’ 
consists of two or more component 
transactions executed between two or 
more counterparties where: 

(i) Execution of each component 
transaction is contingent upon the exe-
cution of all other component trans-
actions; and 
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(ii) The component transactions are 
priced or quoted together as one eco-
nomic transaction with simultaneous 
or near-simultaneous execution of all 
components. 

[78 FR 33582, June 4, 2013, as amended at 85 
FR 44707, July 24, 2020; 85 FR 82329, Dec. 18, 
2020] 

§ 37.10 Process for a swap execution 
facility to make a swap available to 
trade. 

(a)(1) Required submission. A swap exe-
cution facility that makes a swap 
available to trade in accordance with 
paragraph (b) of this section, shall sub-
mit to the Commission its determina-
tion with respect to such swap as a 
rule, as that term is defined by § 40.1 of 
this chapter, pursuant to the proce-
dures under part 40 of this chapter. 

(2) Listing requirement. A swap execu-
tion facility that makes a swap avail-
able to trade must demonstrate that it 
lists or offers that swap for trading on 
its trading system or platform. 

(b) Factors to consider. To make a 
swap available to trade, for purposes of 
section 2(h)(8) of the Act, a swap execu-
tion facility shall consider, as appro-
priate, the following factors with re-
spect to such swap: 

(1) Whether there are ready and will-
ing buyers and sellers; 

(2) The frequency or size of trans-
actions; 

(3) The trading volume; 
(4) The number and types of market 

participants; 
(5) The bid/ask spread; or 
(6) The usual number of resting firm 

or indicative bids and offers. 
(c) Applicability. Upon a determina-

tion that a swap is available to trade 
on any swap execution facility or des-
ignated contract market pursuant to 
part 40 of this chapter, all other swap 
execution facilities and designated con-
tract markets shall comply with the 
requirements of section 2(h)(8)(A) of 
the Act in listing or offering such swap 
for trading. 

(d) Removal—(1) Determination. The 
Commission may issue a determination 
that a swap is no longer available to 
trade upon determining that no swap 
execution facility or designated con-
tract market lists such swap for trad-
ing. 

(2) Delegation of Authority. (i) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, the authority to issue a deter-
mination that a swap is no longer 
available to trade. 

(ii) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
section. Nothing in this section pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in this section. 

[78 FR 33630, June 4, 2013] 

§ 37.11 [Reserved] 

§ 37.12 Trade execution compliance 
schedule. 

(a) A swap transaction shall be sub-
ject to the requirements of section 
2(h)(8) of the Act upon the later of: 

(1) The applicable deadline estab-
lished under the compliance schedule 
provided under § 50.25(b) of this chapter; 
or 

(2) Thirty days after the available-to- 
trade determination submission or cer-
tification for that swap is, respec-
tively, deemed approved under § 40.5 of 
this chapter or deemed certified under 
§ 40.6 of this chapter. 

(b) Nothing in this section shall pro-
hibit any counterparty from complying 
voluntarily with the requirements of 
section 2(h)(8) of the Act sooner than 
as provided in paragraph (a) of this sec-
tion. 

[78 FR 33630, June 4, 2013] 

Subpart B—Compliance With Core 
Principles 

§ 37.100 Core Principle 1—Compliance 
with core principles. 

(a) In general. To be registered, and 
maintain registration, as a swap execu-
tion facility, the swap execution facil-
ity shall comply with— 

(1) The core principles described in 
section 5h of the Act; and 

(2) Any requirement that the Com-
mission may impose by rule or regula-
tion pursuant to section 8a(5) of the 
Act. 
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(b) Reasonable discretion of a swap exe-
cution facility. Unless otherwise deter-
mined by the Commission by rule or 
regulation, a swap execution facility 
described in paragraph (a) of this sec-
tion shall have reasonable discretion in 
establishing the manner in which the 
swap execution facility complies with 
the core principles described in section 
5h of the Act. 

Subpart C—Compliance With 
Rules 

§ 37.200 Core Principle 2—Compliance 
with rules. 

A swap execution facility shall: 
(a) Establish and enforce compliance 

with any rule of the swap execution fa-
cility, including the terms and condi-
tions of the swaps traded or processed 
on or through the swap execution facil-
ity and any limitation on access to the 
swap execution facility; 

(b) Establish and enforce trading, 
trade processing, and participation 
rules that will deter abuses and have 
the capacity to detect, investigate, and 
enforce those rules, including means to 
provide market participants with im-
partial access to the market and to 
capture information that may be used 
in establishing whether rule violations 
have occurred; 

(c) Establish rules governing the op-
eration of the facility, including rules 
specifying trading procedures to be 
used in entering and executing orders 
traded or posted on the facility, includ-
ing block trades; and 

(d) Provide by its rules that when a 
swap dealer or major swap participant 
enters into or facilitates a swap that is 
subject to the mandatory clearing re-
quirement of section 2(h) of the Act, 
the swap dealer or major swap partici-
pant shall be responsible for compli-
ance with the mandatory trading re-
quirement under section 2(h)(8) of the 
Act. 

§ 37.201 Operation of swap execution 
facility and compliance with rules. 

(a) A swap execution facility shall es-
tablish rules governing the operation 
of the swap execution facility, includ-
ing, but not limited to, rules specifying 
trading procedures to be followed by 
members and market participants 

when entering and executing orders 
traded or posted on the swap execution 
facility, including block trades, as de-
fined in part 43 of this chapter, if of-
fered. 

(b) A swap execution facility shall es-
tablish and impartially enforce compli-
ance with the rules of the swap execu-
tion facility, including, but not limited 
to— 

(1) The terms and conditions of any 
swaps traded or processed on or 
through the swap execution facility; 

(2) Access to the swap execution fa-
cility; 

(3) Trade practice rules; 
(4) Audit trail requirements; 
(5) Disciplinary rules; and 
(6) Mandatory trading requirements. 

§ 37.202 Access requirements. 
(a) Impartial access to markets and 

market services. A swap execution facil-
ity shall provide any eligible contract 
participant and any independent soft-
ware vendor with impartial access to 
its market(s) and market services, in-
cluding any indicative quote screens or 
any similar pricing data displays, pro-
vided that the facility has: 

(1) Criteria governing such access 
that are impartial, transparent, and 
applied in a fair and nondiscriminatory 
manner; 

(2) Procedures whereby eligible con-
tract participants provide the swap 
execution facility with written or elec-
tronic confirmation of their status as 
eligible contract participants, as de-
fined by the Act and Commission regu-
lations, prior to obtaining access; and 

(3) Comparable fee structures for eli-
gible contract participants and inde-
pendent software vendors receiving 
comparable access to, or services from, 
the swap execution facility. 

(b) Jurisdiction. Prior to granting any 
eligible contract participant access to 
its facilities, a swap execution facility 
shall require that the eligible contract 
participant consent to its jurisdiction. 

(c) Limitations on access. A swap exe-
cution facility shall establish and im-
partially enforce rules governing any 
decision to allow, deny, suspend, or 
permanently bar eligible contract par-
ticipants’ access to the swap execution 
facility, including when such decisions 
are made as part of a disciplinary or 
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emergency action taken by the swap 
execution facility. 

§ 37.203 Rule enforcement program. 
A swap execution facility shall estab-

lish and enforce trading, trade proc-
essing, and participation rules that 
will deter abuses and it shall have the 
capacity to detect, investigate, and en-
force those rules. 

(a) Abusive trading practices prohibited. 
A swap execution facility shall prohibit 
abusive trading practices on its mar-
kets by members and market partici-
pants. Swap execution facilities that 
permit intermediation shall prohibit 
customer-related abuses including, but 
not limited to, trading ahead of cus-
tomer orders, trading against customer 
orders, accommodation trading, and 
improper cross trading. Specific trad-
ing practices that shall be prohibited 
include front-running, wash trading, 
pre-arranged trading (except for block 
trades permitted by part 43 of this 
chapter or other types of transactions 
certified to or approved by the Com-
mission pursuant to the procedures 
under part 40 of this chapter), fraudu-
lent trading, money passes, and any 
other trading practices that a swap 
execution facility deems to be abusive. 
A swap execution facility shall also 
prohibit any other manipulative or dis-
ruptive trading practices prohibited by 
the Act or by the Commission pursuant 
to Commission regulation. 

(b) Capacity to detect and investigate 
rule violations. A swap execution facil-
ity shall have arrangements and re-
sources for effective enforcement of its 
rules. Such arrangements shall include 
the authority to collect information 
and documents on both a routine and 
non-routine basis, including the au-
thority to examine books and records 
kept by the swap execution facility’s 
members and by persons under inves-
tigation. A swap execution facility’s 
arrangements and resources shall also 
facilitate the direct supervision of the 
market and the analysis of data col-
lected to determine whether a rule vio-
lation has occurred. 

(c) Compliance staff and resources. A 
swap execution facility shall establish 
and maintain sufficient compliance 
staff and resources to ensure that it 
can conduct effective audit trail re-

views, trade practice surveillance, mar-
ket surveillance, and real-time market 
monitoring. The swap execution facili-
ty’s compliance staff shall also be suf-
ficient to address unusual market or 
trading events as they arise, and to 
conduct and complete investigations in 
a timely manner, as set forth in 
§ 37.203(f). 

(d) Automated trade surveillance sys-
tem. A swap execution facility shall 
maintain an automated trade surveil-
lance system capable of detecting po-
tential trade practice violations. The 
automated trade surveillance system 
shall load and process daily orders and 
trades no later than 24 hours after the 
completion of the trading day. The 
automated trade surveillance system 
shall have the capability to detect and 
flag specific trade execution patterns 
and trade anomalies; compute, retain, 
and compare trading statistics; com-
pute trade gains, losses, and swap- 
equivalent positions; reconstruct the 
sequence of market activity; perform 
market analyses; and support system 
users to perform in-depth analyses and 
ad hoc queries of trade-related data. 

(e) Real-time market monitoring. A 
swap execution facility shall conduct 
real-time market monitoring of all 
trading activity on its system(s) or 
platform(s) to identify disorderly trad-
ing and any market or system anoma-
lies. A swap execution facility shall 
have the authority to adjust trade 
prices or cancel trades when necessary 
to mitigate market disrupting events 
caused by malfunctions in its system(s) 
or platform(s) or errors in orders sub-
mitted by members and market par-
ticipants. Any trade price adjustments 
or trade cancellations shall be trans-
parent to the market and subject to 
standards that are clear, fair, and pub-
licly available. 

(f) Investigations and investigation re-
ports—(1) Procedures. A swap execution 
facility shall establish and maintain 
procedures that require its compliance 
staff to conduct investigations of pos-
sible rule violations. An investigation 
shall be commenced upon the receipt of 
a request from Commission staff or 
upon the discovery or receipt of infor-
mation by the swap execution facility 
that indicates a reasonable basis for 
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finding that a violation may have oc-
curred or will occur. 

(2) Timeliness. Each compliance staff 
investigation shall be completed in a 
timely manner. Absent mitigating fac-
tors, a timely manner is no later than 
12 months after the date that an inves-
tigation is opened. Mitigating factors 
that may reasonably justify an inves-
tigation taking longer than 12 months 
to complete include the complexity of 
the investigation, the number of firms 
or individuals involved as potential 
wrongdoers, the number of potential 
violations to be investigated, and the 
volume of documents and data to be ex-
amined and analyzed by compliance 
staff. 

(3) Investigation reports when a reason-
able basis exists for finding a violation. 
Compliance staff shall submit a writ-
ten investigation report for discipli-
nary action in every instance in which 
compliance staff determines from sur-
veillance or from an investigation that 
a reasonable basis exists for finding a 
rule violation. The investigation report 
shall include the reason the investiga-
tion was initiated; a summary of the 
complaint, if any; the relevant facts; 
compliance staff’s analysis and conclu-
sions; and a recommendation as to 
whether disciplinary action should be 
pursued. 

(4) Investigation reports when no rea-
sonable basis exists for finding a viola-
tion. If after conducting an investiga-
tion, compliance staff determines that 
no reasonable basis exists for finding a 
rule violation, it shall prepare a writ-
ten report including the reason the in-
vestigation was initiated; a summary 
of the complaint, if any; the relevant 
facts; and compliance staff’s analysis 
and conclusions. 

(5) Warning letters. No more than one 
warning letter may be issued to the 
same person or entity found to have 
committed the same rule violation 
within a rolling twelve month period. 

(g) Additional sources for compliance. A 
swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.203. 

§ 37.204 Regulatory services provided 
by a third party. 

(a) Use of regulatory service provider 
permitted. A swap execution facility 
may choose to contract with a reg-
istered futures association or another 
registered entity, as such terms are de-
fined under the Act, or the Financial 
Industry Regulatory Authority (collec-
tively, ‘‘regulatory service providers’’), 
for the provision of services to assist in 
complying with the Act and Commis-
sion regulations thereunder, as ap-
proved by the Commission. Any swap 
execution facility that chooses to con-
tract with a regulatory service pro-
vider shall ensure that such provider 
has the capacity and resources nec-
essary to provide timely and effective 
regulatory services, including adequate 
staff and automated surveillance sys-
tems. A swap execution facility shall 
at all times remain responsible for the 
performance of any regulatory services 
received, for compliance with the swap 
execution facility’s obligations under 
the Act and Commission regulations, 
and for the regulatory service pro-
vider’s performance on its behalf. 

(b) Duty to supervise regulatory service 
provider. A swap execution facility that 
elects to use the service of a regulatory 
service provider shall retain sufficient 
compliance staff to supervise the qual-
ity and effectiveness of the regulatory 
services provided on its behalf. Compli-
ance staff of the swap execution facil-
ity shall hold regular meetings with 
the regulatory service provider to dis-
cuss ongoing investigations, trading 
patterns, market participants, and any 
other matters of regulatory concern. A 
swap execution facility shall also con-
duct periodic reviews of the adequacy 
and effectiveness of services provided 
on its behalf. Such reviews shall be 
documented carefully and made avail-
able to the Commission upon request. 

(c) Regulatory decisions required from 
the swap execution facility. A swap exe-
cution facility that elects to use the 
service of a regulatory service provider 
shall retain exclusive authority in all 
substantive decisions made by its regu-
latory service provider, including, but 
not limited to, decisions involving the 
cancellation of trades, the issuance of 
disciplinary charges against members 
or market participants, and denials of 
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access to the trading platform for dis-
ciplinary reasons. A swap execution fa-
cility shall document any instances 
where its actions differ from those rec-
ommended by its regulatory service 
provider, including the reasons for the 
course of action recommended by the 
regulatory service provider and the 
reasons why the swap execution facil-
ity chose a different course of action. 

§ 37.205 Audit trail. 
A swap execution facility shall estab-

lish procedures to capture and retain 
information that may be used in estab-
lishing whether rule violations have 
occurred. 

(a) Audit trail required. A swap execu-
tion facility shall capture and retain 
all audit trail data necessary to detect, 
investigate, and prevent customer and 
market abuses. Such data shall be suf-
ficient to reconstruct all indications of 
interest, requests for quotes, orders, 
and trades within a reasonable period 
of time and to provide evidence of any 
violations of the rules of the swap exe-
cution facility. An acceptable audit 
trail shall also permit the swap execu-
tion facility to track a customer order 
from the time of receipt through fill, 
allocation, or other disposition, and 
shall include both order and trade data. 

(b) Elements of an acceptable audit trail 
program—(1) Original source documents. 
A swap execution facility’s audit trail 
shall include original source docu-
ments. Original source documents in-
clude unalterable, sequentially-identi-
fied records on which trade execution 
information is originally recorded, 
whether recorded manually or elec-
tronically. Records for customer orders 
(whether filled, unfilled, or cancelled, 
each of which shall be retained or elec-
tronically captured) shall reflect the 
terms of the order, an account identi-
fier that relates back to the account(s) 
owner(s), the time of order entry, and 
the time of trade execution. Swap exe-
cution facilities shall require that all 
orders, indications of interest, and re-
quests for quotes be immediately cap-
tured in the audit trail. 

(2) Transaction history database. A 
swap execution facility’s audit trail 
program shall include an electronic 
transaction history database. An ade-
quate transaction history database in-

cludes a history of all indications of in-
terest, requests for quotes, orders, and 
trades entered into a swap execution 
facility’s trading system or platform, 
including all order modifications and 
cancellations. An adequate transaction 
history database also includes: 

(i) All data that are input into the 
trade entry or matching system for the 
transaction to match and clear; 

(ii) The customer type indicator 
code; 

(iii) Timing and sequencing data ade-
quate to reconstruct trading; and 

(iv) Identification of each account to 
which fills are allocated. 

(3) Electronic analysis capability. A 
swap execution facility’s audit trail 
program shall include electronic anal-
ysis capability with respect to all audit 
trail data in the transaction history 
database. Such electronic analysis ca-
pability shall ensure that the swap exe-
cution facility has the ability to recon-
struct indications of interest, requests 
for quotes, orders, and trades, and iden-
tify possible trading violations with re-
spect to both customer and market 
abuse. 

(4) Safe storage capability. A swap exe-
cution facility’s audit trail program 
shall include the capability to safely 
store all audit trail data retained in its 
transaction history database. Such safe 
storage capability shall include the ca-
pability to store all data in the data-
base in a manner that protects it from 
unauthorized alteration, as well as 
from accidental erasure or other loss. 
Data shall be retained in accordance 
with the recordkeeping requirements of 
Core Principle 10 for swap execution fa-
cilities and the associated regulations 
in subpart K of this part. 

(c) Enforcement of audit trail require-
ments—(1) Annual audit trail and record-
keeping reviews. A swap execution facil-
ity shall enforce its audit trail and rec-
ordkeeping requirements through at 
least annual reviews of all members 
and persons and firms subject to the 
swap execution facility’s recordkeeping 
rules to verify their compliance with 
the swap execution facility’s audit 
trail and recordkeeping requirements. 
Such reviews shall include, but are not 
limited to, reviews of randomly se-
lected samples of front-end audit trail 
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data for order routing systems; a re-
view of the process by which user iden-
tifications are assigned and user identi-
fication records are maintained; a re-
view of usage patterns associated with 
user identifications to monitor for vio-
lations of user identification rules; and 
reviews of account numbers and cus-
tomer type indicator codes in trade 
records to test for accuracy and im-
proper use. 

(2) Enforcement program required. A 
swap execution facility shall establish 
a program for effective enforcement of 
its audit trail and recordkeeping re-
quirements. An effective program shall 
identify members and persons and 
firms subject to the swap execution fa-
cility’s recordkeeping rules that have 
failed to maintain high levels of com-
pliance with such requirements, and 
impose meaningful sanctions when de-
ficiencies are found. Sanctions shall be 
sufficient to deter recidivist behavior. 
No more than one warning letter shall 
be issued to the same person or entity 
found to have committed the same vio-
lation of audit trail or recordkeeping 
requirements within a rolling twelve 
month period. 

EFFECTIVE DATE NOTE: At 86 FR 9247, Feb. 
11, 2021, § 37.205 was amended by revising 
paragraph (a) and removing paragraph 
(b)(2)(iv), effective May 12, 2021. For the con-
venience of the user, the revised text is set 
forth as follows: 

§ 37.205 Audit trail. 
(a) Audit trail required. A swap execution fa-

cility shall capture and retain all audit trail 
data necessary to detect, investigate, and 
prevent customer and market abuses. Such 
data shall be sufficient to reconstruct all in-
dications of interest, requests for quotes, or-
ders, and trades within a reasonable period 
of time and to provide evidence of any viola-
tions of the rules of the swap execution facil-
ity. An acceptable audit trail shall also per-
mit the swap execution facility to track a 
customer order from the time of receipt 
through execution on the swap execution fa-
cility. 

* * * * * 

§ 37.206 Disciplinary procedures and 
sanctions. 

A swap execution facility shall estab-
lish trading, trade processing, and par-
ticipation rules that will deter abuses 
and have the capacity to enforce such 

rules through prompt and effective dis-
ciplinary action, including suspension 
or expulsion of members or market 
participants that violate the rules of 
the swap execution facility. 

(a) Enforcement staff. A swap execu-
tion facility shall establish and main-
tain sufficient enforcement staff and 
resources to effectively and promptly 
prosecute possible rule violations with-
in the disciplinary jurisdiction of the 
swap execution facility. 

(b) Disciplinary panels. A swap execu-
tion facility shall establish one or 
more disciplinary panels that are au-
thorized to fulfill their obligations 
under the rules of this subpart. Dis-
ciplinary panels shall meet the com-
position requirements of part 40 of this 
chapter, and shall not include any 
members of the swap execution facili-
ty’s compliance staff or any person in-
volved in adjudicating any other stage 
of the same proceeding. 

(c) Hearings. A swap execution facil-
ity shall adopt rules that provide for 
the following minimum requirements 
for any hearing: 

(1) The hearing shall be fair, shall be 
conducted before members of the dis-
ciplinary panel, and shall be promptly 
convened after reasonable notice to the 
respondent; and 

(2) If the respondent has requested a 
hearing, a copy of the hearing shall be 
made and shall become a part of the 
record of the proceeding. The record 
shall not be required to be transcribed 
unless: 

(i) The transcript is requested by 
Commission staff or the respondent; 

(ii) The decision is appealed pursuant 
to the rules of the swap execution facil-
ity; or 

(iii) The decision is reviewed by the 
Commission pursuant to section 8c of 
the Act or part 9 of this chapter. In all 
other instances, a summary record of a 
hearing is permitted. 

(d) Decisions. Promptly following a 
hearing conducted in accordance with 
the rules of the swap execution facil-
ity, the disciplinary panel shall render 
a written decision based upon the 
weight of the evidence contained in the 
record of the proceeding and shall pro-
vide a copy to the respondent. The de-
cision shall include: 
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(1) The notice of charges or a sum-
mary of the charges; 

(2) The answer, if any, or a summary 
of the answer; 

(3) A summary of the evidence pro-
duced at the hearing or, where appro-
priate, incorporation by reference of 
the investigation report; 

(4) A statement of findings and con-
clusions with respect to each charge, 
and a complete explanation of the evi-
dentiary and other basis for such find-
ings and conclusions with respect to 
each charge; 

(5) An indication of each specific rule 
that the respondent was found to have 
violated; and 

(6) A declaration of all sanctions im-
posed against the respondent, including 
the basis for such sanctions and the ef-
fective date of such sanctions. 

(e) Disciplinary sanctions. All discipli-
nary sanctions imposed by a swap exe-
cution facility or its disciplinary pan-
els shall be commensurate with the 
violations committed and shall be 
clearly sufficient to deter recidivism or 
similar violations by other market par-
ticipants. All disciplinary sanctions, 
including sanctions imposed pursuant 
to an accepted settlement offer, shall 
take into account the respondent’s dis-
ciplinary history. In the event of dem-
onstrated customer harm, any discipli-
nary sanction shall also include full 
customer restitution, except where the 
amount of restitution or to whom it 
should be provided cannot be reason-
ably determined. 

(f) Warning letters. Where a rule viola-
tion is found to have occurred, no more 
than one warning letter may be issued 
per rolling twelve month period for the 
same violation. 

(g) Additional sources for compliance. A 
swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.206. 

Subpart D—Swaps Not Readily 
Susceptible to Manipulation 

§ 37.300 Core Principle 3—Swaps not 
readily susceptible to manipulation. 

The swap execution facility shall per-
mit trading only in swaps that are not 
readily susceptible to manipulation. 

§ 37.301 General requirements. 

To demonstrate to the Commission 
compliance with the requirements of 
§ 37.300, a swap execution facility shall, 
at the time it submits a new swap con-
tract in advance to the Commission 
pursuant to part 40 of this chapter, pro-
vide the applicable information as set 
forth in appendix C to part 38 of this 
chapter—Demonstration of Compliance 
That a Contract is not Readily Suscep-
tible to Manipulation. A swap execu-
tion facility may also refer to the guid-
ance and/or acceptable practices in ap-
pendix B of this part. 

Subpart E—Monitoring of Trading 
and Trade Processing 

§ 37.400 Core Principle 4—Monitoring 
of trading and trade processing. 

The swap execution facility shall: 
(a) Establish and enforce rules or 

terms and conditions defining, or speci-
fications detailing: 

(1) Trading procedures to be used in 
entering and executing orders traded 
on or through the facilities of the swap 
execution facility; and 

(2) Procedures for trade processing of 
swaps on or through the facilities of 
the swap execution facility; and 

(b) Monitor trading in swaps to pre-
vent manipulation, price distortion, 
and disruptions of the delivery or cash 
settlement process through surveil-
lance, compliance, and disciplinary 
practices and procedures, including 
methods for conducting real-time mon-
itoring of trading and comprehensive 
and accurate trade reconstructions. 

§ 37.401 General requirements. 

A swap execution facility shall: 
(a) Collect and evaluate data on its 

market participants’ market activity 
on an ongoing basis in order to detect 
and prevent manipulation, price distor-
tions, and, where possible, disruptions 
of the physical-delivery or cash-settle-
ment process; 

(b) Monitor and evaluate general 
market data in order to detect and pre-
vent manipulative activity that would 
result in the failure of the market 
price to reflect the normal forces of 
supply and demand; 
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(c) Demonstrate an effective program 
for conducting real-time monitoring of 
trading for the purpose of detecting 
and resolving abnormalities; and 

(d) Demonstrate the ability to com-
prehensively and accurately recon-
struct daily trading activity for the 
purpose of detecting instances or 
threats of manipulation, price distor-
tion, and disruptions. 

§ 37.402 Additional requirements for 
physical-delivery swaps. 

For physical-delivery swaps, the 
swap execution facility shall dem-
onstrate that it: 

(a) Monitors a swap’s terms and con-
ditions as they relate to the underlying 
commodity market; and 

(b) Monitors the availability of the 
supply of the commodity specified by 
the delivery requirements of the swap. 

§ 37.403 Additional requirements for 
cash-settled swaps. 

(a) For cash-settled swaps, the swap 
execution facility shall demonstrate 
that it monitors the pricing of the ref-
erence price used to determine cash 
flows or settlement; 

(b) For cash-settled swaps listed on 
the swap execution facility where the 
reference price is formulated and com-
puted by the swap execution facility, 
the swap execution facility shall dem-
onstrate that it monitors the contin-
ued appropriateness of its methodology 
for deriving that price; and 

(c) For cash-settled swaps listed on 
the swap execution facility where the 
reference price relies on a third-party 
index or instrument, including an 
index or instrument traded on another 
venue, the swap execution facility shall 
demonstrate that it monitors the con-
tinued appropriateness of the index or 
instrument. 

§ 37.404 Ability to obtain information. 
(a) A swap execution facility shall 

demonstrate that it has access to suffi-
cient information to assess whether 
trading in swaps listed on its market, 
in the index or instrument used as a 
reference price, or in the underlying 
commodity for its listed swaps is being 
used to affect prices on its market. 

(b) A swap execution facility shall 
have rules that require its market par-

ticipants to keep records of their trad-
ing, including records of their activity 
in the index or instrument used as a 
reference price, the underlying com-
modity, and related derivatives mar-
kets, and make such records available, 
upon request, to the swap execution fa-
cility or, if applicable, to its regu-
latory service provider, and the Com-
mission. 

§ 37.405 Risk controls for trading. 
The swap execution facility shall es-

tablish and maintain risk control 
mechanisms to prevent and reduce the 
potential risk of market disruptions, 
including, but not limited to, market 
restrictions that pause or halt trading 
under market conditions prescribed by 
the swap execution facility. 

§ 37.406 Trade reconstruction. 
The swap execution facility shall 

have the ability to comprehensively 
and accurately reconstruct all trading 
on its facility. All audit-trail data and 
reconstructions shall be made avail-
able to the Commission in a form, man-
ner, and time that is acceptable to the 
Commission. 

§ 37.407 Regulatory service provider. 
A swap execution facility shall com-

ply with the regulations in this subpart 
through a dedicated regulatory depart-
ment or by contracting with a regu-
latory service provider pursuant to 
§ 37.204. 

§ 37.408 Additional sources for compli-
ance. 

A swap execution facility may refer 
to the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.400. 

Subpart F—Ability to Obtain 
Information 

§ 37.500 Core Principle 5—Ability to 
obtain information. 

The swap execution facility shall: 
(a) Establish and enforce rules that 

will allow the facility to obtain any 
necessary information to perform any 
of the functions described in section 5h 
of the Act; 
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(b) Provide the information to the 
Commission on request; and 

(c) Have the capacity to carry out 
such international information-sharing 
agreements as the Commission may re-
quire. 

§ 37.501 Establish and enforce rules. 

A swap execution facility shall estab-
lish and enforce rules that will allow 
the swap execution facility to have the 
ability and authority to obtain suffi-
cient information to allow it to fully 
perform its operational, risk manage-
ment, governance, and regulatory func-
tions and any requirements under this 
part, including the capacity to carry 
out international information-sharing 
agreements as the Commission may re-
quire. 

§ 37.502 Collection of information. 

A swap execution facility shall have 
rules that allow it to collect informa-
tion on a routine basis, allow for the 
collection of non-routine data from its 
market participants, and allow for its 
examination of books and records kept 
by the market participants on its facil-
ity. 

§ 37.503 Provide information to the 
Commission. 

A swap execution facility shall pro-
vide information in its possession to 
the Commission upon request, in a 
form and manner that the Commission 
approves. 

§ 37.504 Information-sharing agree-
ments. 

A swap execution facility shall share 
information with other regulatory or-
ganizations, data repositories, and 
third-party data reporting services as 
required by the Commission or as oth-
erwise necessary and appropriate to 
fulfill its self-regulatory and reporting 
responsibilities. Appropriate informa-
tion-sharing agreements can be estab-
lished with such entities or the Com-
mission can act in conjunction with 
the swap execution facility to carry 
out such information sharing. 

Subpart G—Position Limits or 
Accountability 

§ 37.600 Core Principle 6—Position 
limits or accountability. 

(a) In general. To reduce the potential 
threat of market manipulation or con-
gestion, especially during trading in 
the delivery month, a swap execution 
facility that is a trading facility shall 
adopt for each of the contracts of the 
facility, as is necessary and appro-
priate, position limitations or position 
accountability for speculators. 

(b) Position limits. For any contract 
that is subject to a position limitation 
established by the Commission pursu-
ant to section 4a(a) of the Act, the 
swap execution facility shall: 

(1) Set its position limitation at a 
level no higher than the Commission 
limitation; and 

(2) Monitor positions established on 
or through the swap execution facility 
for compliance with the limit set by 
the Commission and the limit, if any, 
set by the swap execution facility. 

§ 37.601 Additional sources for compli-
ance. 

Until such time that compliance is 
required under part 151 of this chapter, 
a swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.600. 

Subpart H—Financial Integrity of 
Transactions 

§ 37.700 Core Principle 7—Financial 
integrity of transactions. 

The swap execution facility shall es-
tablish and enforce rules and proce-
dures for ensuring the financial integ-
rity of swaps entered on or through the 
facilities of the swap execution facil-
ity, including the clearance and settle-
ment of the swaps pursuant to section 
2(h)(1) of the Act. 

§ 37.701 Required clearing. 
Transactions executed on or through 

the swap execution facility that are re-
quired to be cleared under section 
2(h)(1)(A) of the Act or are voluntarily 
cleared by the counterparties shall be 
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cleared through a Commission-reg-
istered derivatives clearing organiza-
tion, or a derivatives clearing organiza-
tion that the Commission has deter-
mined is exempt from registration. 

§ 37.702 General financial integrity. 
A swap execution facility shall pro-

vide for the financial integrity of its 
transactions: 

(a) By establishing minimum finan-
cial standards for its members, which 
shall, at a minimum, require that 
members qualify as an eligible con-
tract participant as defined in section 
1a(18) of the Act; 

(b) For transactions cleared by a de-
rivatives clearing organization: 

(1) By ensuring that the swap execu-
tion facility has the capacity to route 
transactions to the derivatives clearing 
organization in a manner acceptable to 
the derivatives clearing organization 
for purposes of clearing; and 

(2) By coordinating with each deriva-
tives clearing organization to which it 
submits transactions for clearing, in 
the development of rules and proce-
dures to facilitate prompt and efficient 
transaction processing in accordance 
with the requirements of § 39.12(b)(7) of 
this chapter. 

§ 37.703 Monitoring for financial 
soundness. 

A swap execution facility shall mon-
itor its members to ensure that they 
continue to qualify as eligible contract 
participants as defined in section 1a(18) 
of the Act. 

Subpart I—Emergency Authority 
§ 37.800 Core Principle 8—Emergency 

authority. 
The swap execution facility shall 

adopt rules to provide for the exercise 
of emergency authority, in consulta-
tion or cooperation with the Commis-
sion, as is necessary and appropriate, 
including the authority to liquidate or 
transfer open positions in any swap or 
to suspend or curtail trading in a swap. 

§ 37.801 Additional sources for compli-
ance. 

A swap execution facility may refer 
to the guidance and/or acceptable prac-
tices in appendix B of this part to dem-

onstrate to the Commission compli-
ance with the requirements of § 37.800. 

Subpart J—Timely Publication of 
Trading Information 

§ 37.900 Core Principle 9—Timely pub-
lication of trading information. 

(a) In general. The swap execution fa-
cility shall make public timely infor-
mation on price, trading volume, and 
other trading data on swaps to the ex-
tent prescribed by the Commission. 

(b) Capacity of swap execution facility. 
The swap execution facility shall be re-
quired to have the capacity to elec-
tronically capture and transmit trade 
information with respect to trans-
actions executed on the facility. 

§ 37.901 General requirements. 

With respect to swaps traded on or 
through a swap execution facility, each 
swap execution facility shall: 

(a) Report specified swap data as pro-
vided under part 43 and part 45 of this 
chapter; and 

(b) Meet the requirements of part 16 
of this chapter. 

Subpart K—Recordkeeping and 
Reporting 

§ 37.1000 Core Principle 10—Record-
keeping and reporting. 

(a) In general. A swap execution facil-
ity shall: 

(1) Maintain records of all activities 
relating to the business of the facility, 
including a complete audit trail, in a 
form and manner acceptable to the 
Commission for a period of five years; 

(2) Report to the Commission, in a 
form and manner acceptable to the 
Commission, such information as the 
Commission determines to be nec-
essary or appropriate for the Commis-
sion to perform the duties of the Com-
mission under the Act; and 

(3) Keep any such records relating to 
swaps defined in section 1a(47)(A)(v) of 
the Act open to inspection and exam-
ination by the Securities and Exchange 
Commission. 
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(b) Requirements. The Commission 
shall adopt data collection and report-
ing requirements for swap execution fa-
cilities that are comparable to cor-
responding requirements for deriva-
tives clearing organizations and swap 
data repositories. 

§ 37.1001 Recordkeeping. 

A swap execution facility shall main-
tain records of all activities relating to 
the business of the facility, in a form 
and manner acceptable to the Commis-
sion, for a period of at least five years. 
A swap execution facility shall main-
tain such records, including a complete 
audit trail for all swaps executed on or 
subject to the rules of the swap execu-
tion facility, investigatory files, and 
disciplinary files, in accordance with 
the requirements of § 1.31 and part 45 of 
this chapter. 

Subpart L—Antitrust 
Considerations 

§ 37.1100 Core Principle 11—Antitrust 
considerations. 

Unless necessary or appropriate to 
achieve the purposes of the Act, the 
swap execution facility shall not: 

(a) Adopt any rules or take any ac-
tions that result in any unreasonable 
restraint of trade; or 

(b) Impose any material anticompeti-
tive burden on trading or clearing. 

§ 37.1101 Additional sources for com-
pliance. 

A swap execution facility may refer 
to the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.1100. 

Subpart M—Conflicts of Interest 

§ 37.1200 Core Principle 12—Conflicts 
of interest. 

The swap execution facility shall: 
(a) Establish and enforce rules to 

minimize conflicts of interest in its de-
cision-making process; and 

(b) Establish a process for resolving 
the conflicts of interest. 

Subpart N—Financial Resources 
§ 37.1300 Core Principle 13—Financial 

resources. 
(a) In general. The swap execution fa-

cility shall have adequate financial, 
operational, and managerial resources 
to discharge each responsibility of the 
swap execution facility. 

(b) Determination of resource adequacy. 
The financial resources of a swap exe-
cution facility shall be considered to be 
adequate if the value of the financial 
resources exceeds the total amount 
that would enable the swap execution 
facility to cover the operating costs of 
the swap execution facility for a one- 
year period, as calculated on a rolling 
basis. 

§ 37.1301 General requirements. 
(a) A swap execution facility shall 

maintain financial resources sufficient 
to enable it to perform its functions in 
compliance with the core principles set 
forth in section 5h of the Act. 

(b) An entity that operates as both a 
swap execution facility and a deriva-
tives clearing organization shall also 
comply with the financial resource re-
quirements of § 39.11 of this chapter. 

(c) Financial resources shall be con-
sidered sufficient if their value is at 
least equal to a total amount that 
would enable the swap execution facil-
ity to cover its operating costs for a 
period of at least one year, calculated 
on a rolling basis. 

§ 37.1302 Types of financial resources. 
Financial resources available to sat-

isfy the requirements of § 37.1301 may 
include: 

(a) The swap execution facility’s own 
capital, meaning its assets minus its li-
abilities calculated in accordance with 
U.S. generally accepted accounting 
principles; and 

(b) Any other financial resource 
deemed acceptable by the Commission. 

§ 37.1303 Computation of projected op-
erating costs to meet financial re-
source requirement. 

A swap execution facility shall, each 
fiscal quarter, make a reasonable cal-
culation of its projected operating 
costs over a twelve-month period in 
order to determine the amount needed 
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to meet the requirements of § 37.1301. 
The swap execution facility shall have 
reasonable discretion in determining 
the methodology used to compute such 
projected operating costs. The Com-
mission may review the methodology 
and require changes as appropriate. 

§ 37.1304 Valuation of financial re-
sources. 

No less than each fiscal quarter, a 
swap execution facility shall compute 
the current market value of each finan-
cial resource used to meet its obliga-
tions under § 37.1301. Reductions in 
value to reflect market and credit risk 
(‘‘haircuts’’) shall be applied as appro-
priate. 

§ 37.1305 Liquidity of financial re-
sources. 

The financial resources allocated by 
the swap execution facility to meet the 
requirements of § 37.1301 shall include 
unencumbered, liquid financial assets 
(i.e., cash and/or highly liquid securi-
ties) equal to at least six months’ oper-
ating costs. If any portion of such fi-
nancial resources is not sufficiently 
liquid, the swap execution facility may 
take into account a committed line of 
credit or similar facility for the pur-
pose of meeting this requirement. 

§ 37.1306 Reporting to the Commis-
sion. 

(a) Each fiscal quarter, or at any 
time upon Commission request, a swap 
execution facility shall: 

(1) Report to the Commission: 
(i) The amount of financial resources 

necessary to meet the requirements of 
§ 37.1301; and 

(ii) The value of each financial re-
source available, computed in accord-
ance with the requirements of § 37.1304; 

(2) Provide the Commission with a fi-
nancial statement, including the bal-
ance sheet, income statement, and 
statement of cash flows of the swap 
execution facility or of its parent com-
pany; 

(b) The calculations required by para-
graph (a) of this section shall be made 
as of the last business day of the swap 
execution facility’s fiscal quarter. 

(c) The swap execution facility shall 
provide the Commission with: 

(1) Sufficient documentation explain-
ing the methodology used to compute 
its financial requirements under 
§ 37.1301; 

(2) Sufficient documentation explain-
ing the basis for its determinations re-
garding the valuation and liquidity re-
quirements set forth in §§ 37.1304 and 
37.1305; and 

(3) Copies of any agreements estab-
lishing or amending a credit facility, 
insurance coverage, or other arrange-
ment evidencing or otherwise sup-
porting the swap execution facility’s 
conclusions. 

(d) The reports required by this sec-
tion shall be filed not later than 40 cal-
endar days after the end of the swap 
execution facility’s first three fiscal 
quarters, and not later than 60 calendar 
days after the end of the swap execu-
tion facility’s fourth fiscal quarter, or 
at such later time as the Commission 
may permit, in its discretion, upon re-
quest by the swap execution facility. 

§ 37.1307 Delegation of authority. 

(a) The Commission hereby dele-
gates, until it orders otherwise, to the 
Director of the Division of Market 
Oversight or such other employee or 
employees as the Director may des-
ignate from time to time, authority to: 

(1) Determine whether a particular fi-
nancial resource under § 37.1302 may be 
used to satisfy the requirements of 
§ 37.1301; 

(2) Review and make changes to the 
methodology used to compute pro-
jected operating costs under § 37.1303; 

(3) Request reports, in addition to fis-
cal quarter reports, under § 37.1306(a); 
and 

(4) Grant an extension of time to file 
fiscal quarter reports under § 37.1306(d). 

(b) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
section. Nothing in this section pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in this section. 

EFFECTIVE DATE NOTE: At 86 FR 9247, Sub-
part N was revised, effective May 12, 2021. 
For the convenience of the user, the revised 
text is set forth as follows: 
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Subpart N—Financial Resources 
§ 37.1300 Core Principle 13—Financial re-

sources. 
(a) In general. The swap execution facility 

shall have adequate financial, operational, 
and managerial resources to discharge each 
responsibility of the swap execution facility. 

(b) Determination of resource adequacy. The 
financial resources of a swap execution facil-
ity shall be considered to be adequate if the 
value of the financial resources exceeds the 
total amount that would enable the swap 
execution facility to cover the operating 
costs of the swap execution facility for a 
one-year period, as calculated on a rolling 
basis. 

§ 37.1301 General requirements. 
(a) A swap execution facility shall main-

tain financial resources on an ongoing basis 
that are adequate to enable it to comply 
with the core principles set forth in section 
5h of the Act and any applicable Commission 
regulations. Financial resources shall be 
considered adequate if their value exceeds 
the total amount that would enable the swap 
execution facility to cover its projected op-
erating costs necessary for the swap execu-
tion facility to comply with section 5h of the 
Act and applicable Commission regulations 
for a one-year period, as calculated on a roll-
ing basis pursuant to § 37.1304. 

(b) An entity that operates as both a swap 
execution facility and a derivatives clearing 
organization shall also comply with the fi-
nancial resource requirements of § 39.11 of 
this chapter. 

§ 37.1302 Types of financial resources. 
Financial resources available to satisfy the 

requirements of § 37.1301 may include: 
(a) The swap execution facility’s own cap-

ital, meaning its assets minus its liabilities 
calculated in accordance with generally ac-
cepted accounting principles in the United 
States; and 

(b) Any other financial resource deemed 
acceptable by the Commission. 

§ 37.1303 Liquidity of financial resources. 
The financial resources allocated by the 

swap execution facility to meet the ongoing 
requirements of § 37.1301 shall include 
unencumbered, liquid financial assets (i.e., 
cash and/or highly liquid securities) equal to 
at least the greater of three months of pro-
jected operating costs, as calculated on a 
rolling basis, or the projected costs needed to 
wind down the swap execution facility’s op-
erations, in each case as determined under 
§ 37.1304. If a swap execution facility lacks 
sufficient unencumbered, liquid financial as-
sets to satisfy its obligations under this sec-
tion, the swap execution facility may satisfy 
this requirement by obtaining a committed 

line of credit or similar facility in an 
amount at least equal to such deficiency. 

§ 37.1304 Computation of costs to meet fi-
nancial resources requirement. 

A swap execution facility shall each fiscal 
quarter, make a reasonable calculation of its 
projected operating costs and wind-down 
costs in order to determine its applicable ob-
ligations under §§ 37.1301 and 37.1303. The 
swap execution facility shall have reasonable 
discretion in determining the methodologies 
used to compute such amounts. The Commis-
sion may review the methodologies and re-
quire changes as appropriate. 

§ 37.1305 Valuation of financial resources. 
No less than each fiscal quarter, a swap 

execution facility shall compute the current 
market value of each financial resource used 
to meet its obligations under §§ 37.1301 and 
37.1303. Reductions in value to reflect market 
and credit risk (‘‘haircuts’’) shall be applied 
as appropriate. 

§ 37.1306 Reporting to the Commission. 
(a) Each fiscal quarter, or at any time 

upon Commission request, a swap execution 
facility shall provide a report to the Com-
mission that includes: 

(1) The amount of financial resources nec-
essary to meet the requirements of §§ 37.1301 
and 37.1303, computed in accordance with the 
requirements of § 37.1304, and the market 
value of each available financial resource, 
computed in accordance with the require-
ments of § 37.1305; and 

(2) Financial statements, including the 
balance sheet, income statement, and state-
ment of cash flows of the swap execution fa-
cility. 

(i) The financial statements shall be pre-
pared in accordance with generally accepted 
accounting principles in the United States, 
prepared in English, and denominated in U.S. 
dollars. 

(ii) The financial statements of a swap exe-
cution facility that is not domiciled in the 
United States, and is not otherwise required 
to prepare financial statements in accord-
ance with generally accepted accounting 
principles in the United States, may satisfy 
the requirement in paragraph (a)(2)(i) of this 
section if such financial statements are pre-
pared in accordance with either Inter-
national Financial Reporting Standards 
issued by the International Accounting 
Standards Board, or a comparable inter-
national standard as the Commission may 
otherwise accept in its discretion. 

(b) The calculations required by paragraph 
(a) of this section shall be made as of the last 
business day of the swap execution facility’s 
applicable fiscal quarter. 

(c) With each report required under para-
graph (a) of this section, the swap execution 
facility shall also provide the Commission 
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with sufficient documentation explaining 
the methodology used to compute its finan-
cial requirements under §§ 37.1301 and 37.1303. 
Such documentation shall: 

(1) Allow the Commission to reliably deter-
mine, without additional requests for infor-
mation, that the swap execution facility has 
made reasonable calculations pursuant to 
§ 37.1304; and 

(2) Include, at a minimum: 
(i) A total list of all expenses, without any 

exclusion; 
(ii) All expenses and the corresponding 

amounts, if any, that the swap execution fa-
cility excluded or prorated when deter-
mining its operating costs, calculated on a 
rolling basis, required under §§ 37.1301 and 
37.1303, and the basis for any determination 
to exclude or prorate any such expenses; 

(iii) Documentation demonstrating the ex-
istence of any committed line of credit or 
similar facility relied upon for the purpose of 
meeting the requirements of § 37.1303 (e.g., 
copies of agreements establishing or amend-
ing a credit facility or similar facility); and 

(iv) All costs that a swap execution facility 
would incur to wind down the swap execu-
tion facility’s operations, the projected 
amount of time for any such wind-down pe-
riod, and the basis of its determination for 
the estimation of its costs and timing. 

(d) The reports and supporting documenta-
tion required by this section shall be filed 
not later than 40 calendar days after the end 
of the swap execution facility’s first three 
fiscal quarters, and not later than 90 cal-
endar days after the end of the swap execu-
tion facility’s fourth fiscal quarter, or at 
such later time as the Commission may per-
mit, in its discretion, upon request by the 
swap execution facility. 

(e) A swap execution facility shall provide 
notice to the Commission no later than 48 
hours after it knows or reasonably should 
know that it no longer meets its obligations 
under § 37.1301 or 37.1303. 

§ 37.1307 Delegation of authority. 
(a) The Commission hereby delegates, until 

it orders otherwise, to the Director of the Di-
vision of Market Oversight or such other em-
ployee or employees as the Director may des-
ignate from time to time, authority to: 

(1) Determine whether a particular finan-
cial resource under § 37.1302 may be used to 
satisfy the requirements of § 37.1301; 

(2) Review and make changes to the meth-
odology used to compute projected operating 
costs and wind-down costs under § 37.1304 and 
the valuation of financial resources under 
§ 37.1305; 

(3) Request reports, in addition to those re-
quired in § 37.1306, or additional documenta-
tion or information under § 37.1306(a), (c), and 
(e); and 

(4) Grant an extension of time to file fiscal 
quarter reports under § 37.1306(d). 

(b) The Director may submit to the Com-
mission for its consideration any matter 
that has been delegated in this section. 
Nothing in this section prohibits the Com-
mission, at its election, from exercising the 
authority delegated in this section. 

Subpart O—System Safeguards 

§ 37.1400 Core Principle 14—System 
safeguards. 

The swap execution facility shall: 
(a) Establish and maintain a program 

of risk analysis and oversight to iden-
tify and minimize sources of oper-
ational risk, through the development 
of appropriate controls and procedures, 
and automated systems, that: 

(1) Are reliable and secure; and 
(2) Have adequate scalable capacity; 
(b) Establish and maintain emer-

gency procedures, backup facilities, 
and a plan for disaster recovery that 
allow for: 

(1) The timely recovery and resump-
tion of operations; and 

(2) The fulfillment of the responsibil-
ities and obligations of the swap execu-
tion facility; and 

(c) Periodically conduct tests to 
verify that the backup resources of the 
swap execution facility are sufficient 
to ensure continued: 

(1) Order processing and trade match-
ing; 

(2) Price reporting; 
(3) Market surveillance; and 
(4) Maintenance of a comprehensive 

and accurate audit trail. 

§ 37.1401 Requirements. 

(a) A swap execution facility’s pro-
gram of risk analysis and oversight 
with respect to its operations and auto-
mated systems shall address each of 
the following categories of risk anal-
ysis and oversight: 

(1) Enterprise risk management and 
governance. This category includes, but 
is not limited to: Assessment, mitiga-
tion, and monitoring of security and 
technology risk; security and tech-
nology capital planning and invest-
ment; board of directors and manage-
ment oversight of technology and secu-
rity; information technology audit and 
controls assessments; remediation of 
deficiencies; and any other elements of 
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enterprise risk management and gov-
ernance included in generally accepted 
best practices. 

(2) Information security. This category 
includes, but is not limited to, controls 
relating to: Access to systems and data 
(including least privilege, separation of 
duties, account monitoring and con-
trol); user and device identification 
and authentication; security awareness 
training; audit log maintenance, moni-
toring, and analysis; media protection; 
personnel security and screening; auto-
mated system and communications 
protection (including network port 
control, boundary defenses, 
encryption); system and information 
integrity (including malware defenses, 
software integrity monitoring); vulner-
ability management; penetration test-
ing; security incident response and 
management; and any other elements 
of information security included in 
generally accepted best practices. 

(3) Business continuity-disaster recov-
ery planning and resources. This cat-
egory includes, but is not limited to: 
Regular, periodic testing and review of 
business continuity-disaster recovery 
capabilities, the controls and capabili-
ties described in paragraph (c), (d), (j), 
and (k) of this section; and any other 
elements of business continuity-dis-
aster recovery planning and resources 
included in generally accepted best 
practices. 

(4) Capacity and performance planning. 
This category includes, but is not lim-
ited to: Controls for monitoring the 
swap execution facility’s systems to 
ensure adequate scalable capacity (in-
cluding testing, monitoring, and anal-
ysis of current and projected future ca-
pacity and performance, and of possible 
capacity degradation due to planned 
automated system changes); and any 
other elements of capacity and per-
formance planning included in gen-
erally accepted best practices. 

(5) Systems operations. This category 
includes, but is not limited to: System 
maintenance; configuration manage-
ment (including baseline configuration, 
configuration change and patch man-
agement, least functionality, inventory 
of authorized and unauthorized devices 
and software); event and problem re-
sponse and management; and any other 

elements of system operations included 
in generally accepted best practices. 

(6) Systems development and quality as-
surance. This category includes, but is 
not limited to: Requirements develop-
ment; pre-production and regression 
testing; change management proce-
dures and approvals; outsourcing and 
vendor management; training in secure 
coding practices; and any other ele-
ments of systems development and 
quality assurance included in generally 
accepted best practices. 

(7) Physical security and environmental 
controls. This category includes, but is 
not limited to: Physical access and 
monitoring; power, telecommuni-
cation, and environmental controls; 
fire protection; and any other elements 
of physical security and environmental 
controls included in generally accepted 
best practices. 

(b) In addressing the categories of 
risk analysis and oversight required 
under paragraph (a) of this section, a 
swap execution facility shall follow 
generally accepted standards and best 
practices with respect to the develop-
ment, operation, reliability, security, 
and capacity of automated systems. 

(c) A swap execution facility shall 
maintain a business continuity-dis-
aster recovery plan and business con-
tinuity-disaster recovery resources, 
emergency procedures, and backup fa-
cilities sufficient to enable timely re-
covery and resumption of its oper-
ations and resumption of its ongoing 
fulfillment of its responsibilities and 
obligations as a swap execution facility 
following any disruption of its oper-
ations. Such responsibilities and obli-
gations include, without limitation: 
Order processing and trade matching; 
transmission of matched orders to a 
designated clearing organization for 
clearing, where appropriate; price re-
porting; market surveillance; and 
maintenance of a comprehensive audit 
trail. A swap execution facility’s busi-
ness continuity-disaster recovery plan 
and resources generally should enable 
resumption of trading and clearing of 
swaps executed on or pursuant to the 
rules of the swap execution facility 
during the next business day following 
the disruption. Swap execution facili-
ties determined by the Commission to 
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be critical financial markets are sub-
ject to more stringent requirements in 
this regard, set forth in § 40.9 of this 
chapter. A swap execution facility 
shall update its business continuity- 
disaster recovery plan and emergency 
procedures at a frequency determined 
by an appropriate risk analysis, but at 
a minimum no less frequently than an-
nually. 

(d) A swap execution facility that is 
not determined by the Commission to 
be a critical financial market satisfies 
the requirement to be able to resume 
its operations and resume its ongoing 
fulfillment of its responsibilities and 
obligations during the next business 
day following any disruption of its op-
erations by maintaining either: 

(1) Infrastructure and personnel re-
sources of its own that are sufficient to 
ensure timely recovery and resumption 
of its operations and resumption of its 
ongoing fulfillment of its responsibil-
ities and obligations as a swap execu-
tion facility following any disruption 
of its operations; or 

(2) Contractual arrangements with 
other swap execution facilities or dis-
aster recovery service providers, as ap-
propriate, that are sufficient to ensure 
continued trading and clearing of 
swaps executed on the swap execution 
facility, and ongoing fulfillment of all 
of the swap execution facility’s respon-
sibilities and obligations with respect 
to such swaps, in the event that a dis-
ruption renders the swap execution fa-
cility temporarily or permanently un-
able to satisfy this requirement on its 
own behalf. 

(e) A swap execution facility shall 
notify Commission staff promptly of 
all: 

(1) Electronic trading halts and ma-
terial system malfunctions; 

(2) Cyber security incidents or tar-
geted threats that actually or poten-
tially jeopardize automated system op-
eration, reliability, security, or capac-
ity; and 

(3) Activations of the swap execution 
facility’s business continuity-disaster 
recovery plan. 

(f) A swap execution facility shall 
provide Commission staff timely ad-
vance notice of all material: 

(1) Planned changes to automated 
systems that may impact the reli-

ability, security, or adequate scalable 
capacity of such systems; and 

(2) Planned changes to the swap exe-
cution facility’s program of risk anal-
ysis and oversight. 

(g) As part of a swap execution facili-
ty’s obligation to produce books and 
records in accordance with § 1.31 of this 
chapter, Core Principle 10 (Record-
keeping and Reporting), and §§ 37.1000 
and 37.1001, a swap execution facility 
shall provide to the Commission the 
following system safeguards-related 
books and records, promptly upon the 
request of any Commission representa-
tive: 

(1) Current copies of its business con-
tinuity-disaster recovery plans and 
other emergency procedures; 

(2) All assessments of its operational 
risks or system safeguards-related con-
trols; 

(3) All reports concerning system 
safeguards testing and assessment re-
quired by this chapter, whether per-
formed by independent contractors or 
by employees of the swap execution fa-
cility; and 

(4) All other books and records re-
quested by Commission staff in connec-
tion with Commission oversight of sys-
tem safeguards pursuant to the Act or 
Commission regulations, or in connec-
tion with Commission maintenance of 
a current profile of the swap execution 
facility’s automated systems. 

(5) Nothing in § 37.1401(g) shall be in-
terpreted as reducing or limiting in 
any way a swap execution facility’s ob-
ligation to comply with Core Principle 
10 (Recordkeeping and Reporting) or 
with § 1.31 of this chapter or with 
§ 37.1000 or § 37.1001. 

(h) A swap execution facility shall 
conduct regular, periodic, objective 
testing and review of its automated 
systems to ensure that they are reli-
able, secure, and have adequate scal-
able capacity. It shall also conduct reg-
ular, periodic testing and review of its 
business continuity-disaster recovery 
capabilities. Such testing and review 
shall include, without limitation, all of 
the types of testing set forth in para-
graph (h) of this section. 

(1) Definitions. As used in this para-
graph (h): 

Controls means the safeguards or 
countermeasures employed by the swap 
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execution facility in order to protect 
the reliability, security, or capacity of 
its automated systems or the confiden-
tiality, integrity, and availability of 
its data and information, and in order 
to enable the swap execution facility to 
fulfill its statutory and regulatory re-
sponsibilities. 

Controls testing means assessment of 
the swap execution facility’s controls 
to determine whether such controls are 
implemented correctly, are operating 
as intended, and are enabling the swap 
execution facility to meet the require-
ments established by this section. 

Enterprise technology risk assessment 
means a written assessment that in-
cludes, but is not limited to, an anal-
ysis of threats and vulnerabilities in 
the context of mitigating controls. An 
enterprise technology risk assessment 
identifies, estimates, and prioritizes 
risks to swap execution facility oper-
ations or assets, or to market partici-
pants, individuals, or other entities, re-
sulting from impairment of the con-
fidentiality, integrity, and availability 
of data and information or the reli-
ability, security, or capacity of auto-
mated systems. 

External penetration testing means at-
tempts to penetrate the swap execution 
facility’s automated systems from out-
side the systems’ boundaries to iden-
tify and exploit vulnerabilities. Meth-
ods of conducting external penetration 
testing include, but are not limited to, 
methods for circumventing the secu-
rity features of an automated system. 

Internal penetration testing means at-
tempts to penetrate the swap execution 
facility’s automated systems from in-
side the systems’ boundaries, to iden-
tify and exploit vulnerabilities. Meth-
ods of conducting internal penetration 
testing include, but are not limited to, 
methods for circumventing the secu-
rity features of an automated system. 

Key controls means those controls 
that an appropriate risk analysis deter-
mines are either critically important 
for effective system safeguards or in-
tended to address risks that evolve or 
change more frequently and therefore 
require more frequent review to ensure 
their continuing effectiveness in ad-
dressing such risks. 

Security incident means a cyber secu-
rity or physical security event that ac-

tually jeopardizes or has a significant 
likelihood of jeopardizing automated 
system operation, reliability, security, 
or capacity, or the availability, con-
fidentiality or integrity of data. 

Security incident response plan means 
a written plan documenting the swap 
execution facility’s policies, controls, 
procedures, and resources for identi-
fying, responding to, mitigating, and 
recovering from security incidents, and 
the roles and responsibilities of its 
management, staff and independent 
contractors in responding to security 
incidents. A security incident response 
plan may be a separate document or a 
business continuity-disaster recovery 
plan section or appendix dedicated to 
security incident response. 

Security incident response plan testing 
means testing of a swap execution fa-
cility’s security incident response plan 
to determine the plan’s effectiveness, 
identify its potential weaknesses or de-
ficiencies, enable regular plan updating 
and improvement, and maintain orga-
nizational preparedness and resiliency 
with respect to security incidents. 
Methods of conducting security inci-
dent response plan testing may in-
clude, but are not limited to, checklist 
completion, walk-through or table-top 
exercises, simulations, and comprehen-
sive exercises. 

Vulnerability testing means testing of 
a swap execution facility’s automated 
systems to determine what informa-
tion may be discoverable through a re-
connaissance analysis of those systems 
and what vulnerabilities may be 
present on those systems. 

(2) Vulnerability testing. A swap execu-
tion facility shall conduct vulner-
ability testing of a scope sufficient to 
satisfy the requirements set forth in 
paragraph (k) of this section. 

(i) A swap execution facility shall 
conduct such vulnerability testing at a 
frequency determined by an appro-
priate risk analysis. 

(ii) Such vulnerability testing shall 
include automated vulnerability scan-
ning, which shall follow generally ac-
cepted best practices. 

(iii) A swap execution facility shall 
conduct vulnerability testing by engag-
ing independent contractors or by 
using employees of the swap execution 
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facility who are not responsible for de-
velopment or operation of the systems 
or capabilities being tested. 

(3) External penetration testing. A swap 
execution facility shall conduct exter-
nal penetration testing of a scope suffi-
cient to satisfy the requirements set 
forth in paragraph (k) of this section. 

(i) A swap execution facility shall 
conduct such external penetration test-
ing at a frequency determined by an 
appropriate risk analysis. 

(ii) A swap execution facility shall 
conduct external penetration testing 
by engaging independent contractors 
or by using employees of the swap exe-
cution facility who are not responsible 
for development or operation of the 
systems or capabilities being tested. 

(4) Internal penetration testing. A swap 
execution facility shall conduct inter-
nal penetration testing of a scope suffi-
cient to satisfy the requirements set 
forth in paragraph (k) of this section. 

(i) A swap execution facility shall 
conduct such internal penetration test-
ing at a frequency determined by an 
appropriate risk analysis. 

(ii) A swap execution facility shall 
conduct internal penetration testing 
by engaging independent contractors, 
or by using employees of the swap exe-
cution facility who are not responsible 
for development or operation of the 
systems or capabilities being tested. 

(5) Controls testing. A swap execution 
facility shall conduct controls testing 
of a scope sufficient to satisfy the re-
quirements set forth in paragraph (k) 
of this section. 

(i) A swap execution facility shall 
conduct controls testing, which in-
cludes testing of each control included 
in its program of risk analysis and 
oversight, at a frequency determined 
by an appropriate risk analysis. Such 
testing may be conducted on a rolling 
basis. 

(ii) A swap execution facility shall 
conduct controls testing by engaging 
independent contractors or by using 
employees of the swap execution facil-
ity who are not responsible for develop-
ment or operation of the systems or ca-
pabilities being tested. 

(6) Security incident response plan test-
ing. A swap execution facility shall 
conduct security incident response 
plan testing sufficient to satisfy the re-

quirements set forth in paragraph (k) 
of this section. 

(i) A swap execution facility shall 
conduct such security incident re-
sponse plan testing at a frequency de-
termined by an appropriate risk anal-
ysis. 

(ii) A swap execution facility’s secu-
rity incident response plan shall in-
clude, without limitation, the swap 
execution facility’s definition and clas-
sification of security incidents, its 
policies and procedures for reporting 
security incidents and for internal and 
external communication and informa-
tion sharing regarding security inci-
dents, and the hand-off and escalation 
points in its security incident response 
process. 

(iii) A swap execution facility may 
coordinate its security incident re-
sponse plan testing with other testing 
required by this section or with testing 
of its other business continuity-dis-
aster recovery and crisis management 
plans. 

(iv) A swap execution facility may 
conduct security incident response 
plan testing by engaging independent 
contractors or by using employees of 
the swap execution facility. 

(7) Enterprise technology risk assess-
ment. A swap execution facility shall 
conduct enterprise technology risk as-
sessment of a scope sufficient to satisfy 
the requirements set forth in para-
graph (k) of this section. 

(i) A swap execution facility shall 
conduct enterprise technology risk as-
sessment at a frequency determined by 
an appropriate risk analysis. A swap 
execution facility that has conducted 
an enterprise technology risk assess-
ment that complies with this section 
may conduct subsequent assessments 
by updating the previous assessment. 

(ii) A swap execution facility may 
conduct enterprise technology risk as-
sessments by using independent con-
tractors or employees of the swap exe-
cution facility who are not responsible 
for development or operation of the 
systems or capabilities being assessed. 

(i) To the extent practicable, a swap 
execution facility shall: 

(1) Coordinate its business con-
tinuity-disaster recovery plan with 
those of the market participants it de-
pends upon to provide liquidity, in a 
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manner adequate to enable effective re-
sumption of activity in its markets fol-
lowing a disruption causing activation 
of the swap execution facility’s busi-
ness continuity-disaster recovery plan; 

(2) Initiate and coordinate periodic, 
synchronized testing of its business 
continuity-disaster recovery plan with 
those of the market participants it de-
pends upon to provide liquidity; and 

(3) Ensure that its business con-
tinuity-disaster recovery plan takes 
into account the business continuity- 
disaster recovery plans of its tele-
communications, power, water, and 
other essential service providers. 

(j) Part 40 of this chapter governs the 
obligations of those registered entities 
that the Commission has determined to 
be critical financial markets, with re-
spect to maintenance and geographic 
dispersal of disaster recovery resources 
sufficient to meet a same-day recovery 
time objective in the event of a wide- 
scale disruption. Section 40.9 estab-
lishes the requirements for core prin-
ciple compliance in that respect. 

(k) Scope of testing and assessment. 
The scope for all system safeguards 
testing and assessment required by this 
part shall be broad enough to include 
the testing of automated systems and 
controls that the swap execution facili-
ty’s required program of risk analysis 
and oversight and its current cyberse-
curity threat analysis indicate is nec-
essary to identify risks and 
vulnerabilities that could enable an in-
truder or unauthorized user or insider 
to: 

(1) Interfere with the swap execution 
facility’s operations or with fulfillment 
of its statutory and regulatory respon-
sibilities; 

(2) Impair or degrade the reliability, 
security, or adequate scalable capacity 
of the swap execution facility’s auto-
mated systems; 

(3) Add to, delete, modify, exfiltrate, 
or compromise the integrity of any 
data related to the swap execution fa-
cility’s regulated activities; or 

(4) Undertake any other unauthorized 
action affecting the swap execution fa-
cility’s regulated activities or the 
hardware or software used in connec-
tion with those activities. 

(l) Internal reporting and review. Both 
the senior management and the Board 

of Directors of a swap execution facil-
ity shall receive and review reports set-
ting forth the results of the testing and 
assessment required by this section. A 
swap execution facility shall establish 
and follow appropriate procedures for 
the remediation of issues identified 
through such review, as provided in 
paragraph (m) of this section, and for 
evaluation of the effectiveness of test-
ing and assessment protocols. 

(m) Remediation. A swap execution fa-
cility shall identify and document the 
vulnerabilities and deficiencies in its 
systems revealed by the testing and as-
sessment required by this section. The 
swap execution facility shall conduct 
and document an appropriate analysis 
of the risks presented by such 
vulnerabilities and deficiencies, to de-
termine and document whether to re-
mediate or accept the associated risk. 
When the swap execution facility de-
termines to remediate a vulnerability 
or deficiency, it must remediate in a 
timely manner given the nature and 
magnitude of the associated risk. 

[78 FR 33582, June 4, 2013, as amended at 81 
FR 64310, Sept. 19, 2016] 

Subpart P—Designation of Chief 
Compliance Officer 

§ 37.1500 Core Principle 15—Designa-
tion of chief compliance officer. 

(a) In general. Each swap execution 
facility shall designate an individual to 
serve as a chief compliance officer. 

(b) Duties. The chief compliance offi-
cer shall: 

(1) Report directly to the board or to 
the senior officer of the facility; 

(2) Review compliance with the core 
principles in this subsection; 

(3) In consultation with the board of 
the facility, a body performing a func-
tion similar to that of a board, or the 
senior officer of the facility, resolve 
any conflicts of interest that may 
arise; 

(4) Be responsible for establishing 
and administering the policies and pro-
cedures required to be established pur-
suant to this section; 

(5) Ensure compliance with the Act 
and the rules and regulations issued 
under the Act, including rules pre-
scribed by the Commission pursuant to 
section 5h of the Act; and 
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(6) Establish procedures for the reme-
diation of noncompliance issues found 
during compliance office reviews, look 
backs, internal or external audit find-
ings, self-reported errors, or through 
validated complaints. 

(c) Requirements for procedures. In es-
tablishing procedures under paragraph 
(b)(6) of this section, the chief compli-
ance officer shall design the procedures 
to establish the handling, management 
response, remediation, retesting, and 
closing of noncompliance issues. 

(d) Annual reports—(1) In general. In 
accordance with rules prescribed by the 
Commission, the chief compliance offi-
cer shall annually prepare and sign a 
report that contains a description of: 

(i) The compliance of the swap execu-
tion facility with the Act; and 

(ii) The policies and procedures, in-
cluding the code of ethics and conflict 
of interest policies, of the swap execu-
tion facility. 

(2) Requirements. The chief compli-
ance officer shall: 

(i) Submit each report described in 
paragraph (d)(1) of this section with 
the appropriate financial report of the 
swap execution facility that is required 
to be submitted to the Commission 
pursuant to section 5h of the Act; and 

(ii) Include in the report a certifi-
cation that, under penalty of law, the 
report is accurate and complete. 

§ 37.1501 Chief compliance officer. 

(a) Definition of board of directors. For 
purposes of this part, the term ‘‘board 
of directors’’ means the board of direc-
tors of a swap execution facility, or for 
those swap execution facilities whose 
organizational structure does not in-
clude a board of directors, a body per-
forming a function similar to a board 
of directors. 

(b) Designation and qualifications of 
chief compliance officer—(1) Chief compli-
ance officer required. Each swap execu-
tion facility shall establish the posi-
tion of chief compliance officer and 
designate an individual to serve in that 
capacity. 

(i) The position of chief compliance 
officer shall carry with it the authority 
and resources to develop and enforce 
policies and procedures necessary to 
fulfill the duties set forth for chief 

compliance officers in the Act and 
Commission regulations. 

(ii) The chief compliance officer shall 
have supervisory authority over all 
staff acting at the direction of the 
chief compliance officer. 

(2) Qualifications of chief compliance 
officer. The individual designated to 
serve as chief compliance officer shall 
have the background and skills appro-
priate for fulfilling the responsibilities 
of the position. No individual disquali-
fied from registration pursuant to sec-
tions 8a(2) or 8a(3) of the Act may serve 
as a chief compliance officer. 

(c) Appointment, supervision, and re-
moval of chief compliance office—(1) Ap-
pointment and compensation of chief com-
pliance officer. (i) A swap execution fa-
cility’s chief compliance officer shall 
be appointed by its board of directors 
or senior officer. A swap execution fa-
cility shall notify the Commission 
within two business days of appointing 
any new chief compliance officer, 
whether interim or permanent. 

(ii) The board of directors or the sen-
ior officer shall approve the compensa-
tion of the chief compliance officer. 

(iii) The chief compliance officer 
shall meet with the board of directors 
at least annually and the regulatory 
oversight committee at least quar-
terly. 

(iv) The chief compliance officer 
shall provide any information regard-
ing the swap execution facility’s self- 
regulatory program that is requested 
by the board of directors or the regu-
latory oversight committee. 

(2) Supervision of chief compliance offi-
cer. A swap execution facility’s chief 
compliance officer shall report directly 
to the board of directors or to the sen-
ior officer of the swap execution facil-
ity, at the swap execution facility’s 
discretion. 

(3) Removal of chief compliance officer. 
(i) Removal of a swap execution facili-
ty’s chief compliance officer shall re-
quire the approval of a majority of the 
swap execution facility’s board of di-
rectors. If the swap execution facility 
does not have a board of directors, then 
the chief compliance officer may be re-
moved by the senior officer of the swap 
execution facility. 
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(ii) The swap execution facility shall 
notify the Commission of such removal 
within two business days. 

(d) Duties of chief compliance officer. 
The chief compliance officer’s duties 
shall include, but are not limited to, 
the following: 

(1) Overseeing and reviewing the 
swap execution facility’s compliance 
with section 5h of the Act and any re-
lated rules adopted by the Commission; 

(2) In consultation with the board of 
directors, a body performing a function 
similar to the board of directors, or the 
senior officer of the swap execution fa-
cility, resolving any conflicts of inter-
est that may arise, including: 

(i) Conflicts between business consid-
erations and compliance requirements; 

(ii) Conflicts between business con-
siderations and the requirement that 
the swap execution facility provide 
fair, open, and impartial access as set 
forth in § 37.202; and; 

(iii) Conflicts between a swap execu-
tion facility’s management and mem-
bers of the board of directors; 

(3) Establishing and administering 
written policies and procedures reason-
ably designed to prevent violations of 
the Act and the rules of the Commis-
sion; 

(4) Taking reasonable steps to ensure 
compliance with the Act and the rules 
of the Commission; 

(5) Establishing procedures for the re-
mediation of noncompliance issues 
identified by the chief compliance offi-
cer through a compliance office review, 
look-back, internal or external audit 
finding, self-reported error, or vali-
dated complaint; 

(6) Establishing and following appro-
priate procedures for the handling, 
management response, remediation, re-
testing, and closing of noncompliance 
issues; 

(7) Establishing and administering a 
compliance manual designed to pro-
mote compliance with the applicable 
laws, rules, and regulations and a writ-
ten code of ethics designed to prevent 
ethical violations and to promote hon-
esty and ethical conduct; 

(8) Supervising the swap execution 
facility’s self-regulatory program with 
respect to trade practice surveillance; 
market surveillance; real-time market 
monitoring; compliance with audit 

trail requirements; enforcement and 
disciplinary proceedings; audits, ex-
aminations, and other regulatory re-
sponsibilities with respect to members 
and market participants (including en-
suring compliance with, if applicable, 
financial integrity, financial reporting, 
sales practice, recordkeeping, and 
other requirements); and 

(9) Supervising the effectiveness and 
sufficiency of any regulatory services 
provided to the swap execution facility 
by a regulatory service provider in ac-
cordance with § 37.204. 

(e) Preparation of annual compliance 
report. The chief compliance officer 
shall, not less than annually, prepare 
and sign an annual compliance report 
that, at a minimum, contains the fol-
lowing information covering the time 
period since the date on which the 
swap execution facility became reg-
istered with the Commission or since 
the end of the period covered by a pre-
viously filed annual compliance report, 
as applicable: 

(1) A description of the swap execu-
tion facility’s written policies and pro-
cedures, including the code of ethics 
and conflict of interest policies; 

(2) A review of applicable Commis-
sion regulations and each subsection 
and core principle of section 5h of the 
Act, that, with respect to each: 

(i) Identifies the policies and proce-
dures that are designed to ensure com-
pliance with each subsection and core 
principle, including each duty specified 
in section 5h(f)(15)(B) of the Act; 

(ii) Provides a self-assessment as to 
the effectiveness of these policies and 
procedures; and 

(iii) Discusses areas for improvement 
and recommends potential or prospec-
tive changes or improvements to its 
compliance program and resources; 

(3) A list of any material changes to 
compliance policies and procedures 
since the last annual compliance re-
port; 

(4) A description of the financial, 
managerial, and operational resources 
set aside for compliance with respect 
to the Act and Commission regula-
tions, including a description of the 
swap execution facility’s self-regu-
latory program’s staffing and struc-
ture, a catalogue of investigations and 
disciplinary actions taken since the 
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last annual compliance report, and a 
review of the performance of discipli-
nary committees and panels; 

(5) A description of any material 
compliance matters, including non-
compliance issues identified through a 
compliance office review, look-back, 
internal or external audit finding, self- 
reported error, or validated complaint, 
and an explanation of how they were 
resolved; and 

(6) A certification by the chief com-
pliance officer that, to the best of his 
or her knowledge and reasonable belief, 
and under penalty of law, the annual 
compliance report is accurate and com-
plete. 

(f) Submission of annual compliance re-
port. (1) Prior to submission to the 
Commission, the chief compliance offi-
cer shall provide the annual compli-
ance report to the board of directors of 
the swap execution facility for its re-
view. If the swap execution facility 
does not have a board of directors, then 
the annual compliance report shall be 
provided to the senior officer for his or 
her review. Members of the board of di-
rectors and the senior officer shall not 
require the chief compliance officer to 
make any changes to the report. Sub-
mission of the report to the board of di-
rectors or the senior officer, and any 
subsequent discussion of the report, 
shall be recorded in board minutes or a 
similar written record, as evidence of 
compliance with this requirement. 

(2) The annual compliance report 
shall be submitted electronically to 
the Commission not later than 60 cal-
endar days after the end of the swap 
execution facility’s fiscal year, concur-
rently with the filing of the fourth fis-
cal quarter financial report pursuant 
to § 37.1306. 

(3) Promptly upon discovery of any 
material error or omission made in a 
previously filed annual compliance re-
port, the chief compliance officer shall 
file an amendment with the Commis-
sion to correct the material error or 
omission. An amendment shall contain 
the certification required under para-
graph (e)(6) of this section. 

(4) A swap execution facility may re-
quest from the Commission an exten-
sion of time to file its annual compli-
ance report based on substantial, 
undue hardship. Extensions of the fil-

ing deadline may be granted at the dis-
cretion of the Commission. 

(g) Recordkeeping. (1) The swap execu-
tion facility shall maintain: 

(i) A copy of the written policies and 
procedures, including the code of ethics 
and conflicts of interest policies adopt-
ed in furtherance of compliance with 
the Act and Commission regulations; 

(ii) Copies of all materials created in 
furtherance of the chief compliance of-
ficer’s duties listed in paragraphs (d)(8) 
and (d)(9) of this section, including 
records of any investigations or dis-
ciplinary actions taken by the swap 
execution facility; 

(iii) Copies of all materials, including 
written reports provided to the board 
of directors or senior officer in connec-
tion with the review of the annual 
compliance report under paragraph 
(f)(1) of this section and the board min-
utes or a similar written record that 
documents the review of the annual 
compliance report by the board of di-
rectors or senior officer; and 

(iv) Any records relevant to the swap 
execution facility’s annual compliance 
report, including, but not limited to, 
work papers and other documents that 
form the basis of the report, and 
memoranda, correspondence, other 
documents, and records that are 

(A) Created, sent, or received in con-
nection with the annual compliance re-
port and 

(B) Contain conclusions, opinions, 
analyses, or financial data related to 
the annual compliance report. 

(2) The swap execution facility shall 
maintain records in accordance with 
§ 1.31 and part 45 of this chapter. 

(h) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, authority to grant or deny a 
swap execution facility’s request for an 
extension of time to file its annual 
compliance report under paragraph 
(f)(4) of this section. 

EFFECTIVE DATE NOTE: At 86 FR 9248, Feb. 
11, 2021, § 37.1501 was revised, effective May 
12, 2021. For the convenience of the user, the 
revised text is set forth as follows: 
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§ 37.1501 Chief compliance officer. 
(a) Definitions. For purposes of this part, 

the term— 
Board of directors means the board of direc-

tors of a swap execution facility, or for those 
swap execution facilities whose organiza-
tional structure does not include a board of 
directors, a body performing a function simi-
lar to a board of directors. 

Senior officer means the chief executive of-
ficer or other equivalent officer of the swap 
execution facility. 

(b) Chief compliance officer—(1) Authority of 
chief compliance officer. (i) The position of 
chief compliance officer shall carry with it 
the authority and resources to develop, in 
consultation with the board of directors or 
senior officer, the policies and procedures of 
the swap execution facility and enforce such 
policies and procedures to fulfill the duties 
set forth for chief compliance officers in the 
Act and Commission regulations. 

(ii) The chief compliance officer shall have 
supervisory authority over all staff acting at 
the direction of the chief compliance officer. 

(2) Qualifications of chief compliance officer. 
(i) The individual designated to serve as 
chief compliance officer shall have the back-
ground and skills appropriate for fulfilling 
the responsibilities of the position. 

(ii) No individual disqualified from reg-
istration pursuant to sections 8a(2) or 8a(3) 
of the Act may serve as a chief compliance 
officer. 

(3) Appointment and removal of chief compli-
ance officer. (i) Only the board of directors or 
the senior officer may appoint or remove the 
chief compliance officer. 

(ii) The swap execution facility shall no-
tify the Commission within two business 
days of the appointment or removal, whether 
interim or permanent, of a chief compliance 
officer. 

(4) Compensation of the chief compliance offi-
cer. The board of directors or the senior offi-
cer shall approve the compensation of the 
chief compliance officer. 

(5) Annual meeting with the chief compliance 
officer. The chief compliance officer shall 
meet with the board of directors or senior of-
ficer of the swap execution facility at least 
annually. 

(6) Information requested of the chief compli-
ance officer. The chief compliance officer 
shall provide any information regarding the 
self-regulatory program of the swap execu-
tion facility as requested by the board of di-
rectors or the senior officer. 

(c) Duties of chief compliance officer. The du-
ties of the chief compliance officer shall in-
clude, but are not limited to, the following: 

(1) Overseeing and reviewing compliance of 
the swap execution facility with section 5h 
of the Act and any related rules adopted by 
the Commission; 

(2) Taking reasonable steps, in consulta-
tion with the board of directors or the senior 

officer of the swap execution facility, to re-
solve any material conflicts of interest that 
may arise, including, but not limited to: 

(i) Conflicts between business consider-
ations and compliance requirements; 

(ii) Conflicts between business consider-
ations and the requirement that the swap 
execution facility provide fair, open, and im-
partial access as set forth in § 37.202; and; 

(iii) Conflicts between a swap execution fa-
cility’s management and members of the 
board of directors; 

(3) Establishing and administering written 
policies and procedures reasonably designed 
to prevent violations of the Act and the rules 
of the Commission; 

(4) Taking reasonable steps to ensure com-
pliance with the Act and the rules of the 
Commission; 

(5) Establishing procedures reasonably de-
signed to handle, respond, remediate, retest, 
and resolve noncompliance issues identified 
by the chief compliance officer through any 
means, including any compliance office re-
view, look-back, internal or external audit 
finding, self-reported error, or validated 
complaint; 

(6) Establishing and administering a com-
pliance manual designed to promote compli-
ance with the applicable laws, rules, and reg-
ulations and a written code of ethics for the 
swap execution facility designed to prevent 
ethical violations and to promote honesty 
and ethical conduct by personnel of the swap 
execution facility; 

(7) Supervising the self-regulatory program 
of the swap execution facility with respect to 
trade practice surveillance; market surveil-
lance; real time market monitoring; compli-
ance with audit trail requirements; enforce-
ment and disciplinary proceedings; audits, 
examinations, and other regulatory respon-
sibilities (including taking reasonable steps 
to ensure compliance with, if applicable, fi-
nancial integrity, financial reporting, sales 
practice, recordkeeping, and other require-
ments); and 

(8) Supervising the effectiveness and suffi-
ciency of any regulatory services provided to 
the swap execution facility by a regulatory 
service provider in accordance with § 37.204. 

(d) Preparation of annual compliance report. 
The chief compliance officer shall, not less 
than annually, prepare and sign an annual 
compliance report that covers the prior fis-
cal year. The report shall, at a minimum, 
contain: 

(1) A description and self-assessment of the 
effectiveness of the written policies and pro-
cedures of the swap execution facility, in-
cluding the code of ethics and conflict of in-
terest policies, to reasonably ensure compli-
ance with the Act and applicable Commis-
sion regulations; 

(2) Any material changes made to compli-
ance policies and procedures during the cov-
erage period for the report and any areas of 
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improvement or recommended changes to 
the compliance program; 

(3) A description of the financial, manage-
rial, and operational resources set aside for 
compliance with the Act and applicable 
Commission regulations; 

(4) Any material non-compliance matters 
identified and an explanation of the cor-
responding action taken to resolve such non- 
compliance matters; and 

(5) A certification by the chief compliance 
officer that, to the best of his or her knowl-
edge and reasonable belief, and under pen-
alty of law, the annual compliance report is 
accurate and complete in all material re-
spects. 

(e) Submission of annual compliance report 
and related matters—(1) Furnishing the annual 
compliance report prior to submission to the 
Commission. Prior to submission to the Com-
mission, the chief compliance officer shall 
provide the annual compliance report for re-
view to the board of directors of the swap 
execution facility or, in the absence of a 
board of directors, to the senior officer of the 
swap execution facility. Members of the 
board of directors and the senior officer shall 
not require the chief compliance officer to 
make any changes to the report. 

(2) Submission of annual compliance report to 
the Commission. The annual compliance re-
port shall be submitted electronically to the 
Commission not later than 90 calendar days 
after the end of the swap execution facility’s 
fiscal year. The swap execution facility shall 
concurrently file the annual compliance re-
port with the fourth-quarter financial report 
pursuant to § 37.1306. 

(3) Amendments to annual compliance report. 
(i) Promptly upon discovery of any material 
error or omission made in a previously filed 
annual compliance report, the chief compli-
ance officer shall file an amendment with 
the Commission to correct the material 
error or omission. The chief compliance offi-
cer shall submit the amended annual compli-
ance report to the board of directors, or in 
the absence of a board of directors, to the 
senior officer of the swap execution facility, 
pursuant to paragraph (e)(1) of this section. 

(ii) An amendment shall contain the cer-
tification required under paragraph (d)(5) of 
this section. 

(4) Request for extension. A swap execution 
facility may request an extension of time to 
file its annual compliance report from the 
Commission. Reasonable and valid requests 
for extensions of the filing deadline may be 
granted at the discretion of the Commission. 

(f) Recordkeeping. The swap execution facil-
ity shall maintain all records demonstrating 
compliance with the duties of the chief com-
pliance officer and the preparation and sub-
mission of annual compliance reports con-
sistent with §§ 37.1000 and 37.1001. 

(g) Delegation of authority. The Commission 
hereby delegates, until it orders otherwise, 

to the Director of the Division of Market 
Oversight or such other employee or employ-
ees as the Director may designate from time 
to time, the authority to grant or deny a re-
quest for an extension of time for a swap exe-
cution facility to file its annual compliance 
report under paragraph (e)(4) of this section. 
The Director may submit to the Commission 
for its consideration any matter that has 
been delegated in this paragraph. Nothing in 
this paragraph prohibits the Commission, at 
its election, from exercising the authority 
delegated in this paragraph. 

APPENDIX A TO PART 37—FORM SEF 

COMMODITY FUTURES TRADING 
COMMISSION 

FORM SEF 

SWAP EXECUTION FACILITY APPLICA-
TION OR AMENDMENT TO APPLICA-
TION FOR REGISTRATION 

Registration Instructions 

Intentional misstatements or omissions of 
material fact may constitute federal crimi-
nal violations (7 U.S.C. § 13 and 18 U.S.C. 
§ 1001) or grounds for disqualification from 
registration. 

DEFINITIONS 

Unless the context requires otherwise, all 
terms used in this Form SEF have the same 
meaning as in the Commodity Exchange Act, 
as amended (‘‘Act’’), and in the General 
Rules and Regulations of the Commodity Fu-
tures Trading Commission (‘‘Commission’’) 
thereunder. 

For the purposes of this Form SEF, the 
term ‘‘Applicant’’ shall include any appli-
cant for registration as a swap execution fa-
cility, any applicant amending a pending ap-
plication, or any registered swap execution 
facility that is applying for an amendment 
to its order of registration. 

GENERAL INSTRUCTIONS 

1. This Form SEF, which includes instruc-
tions, a Cover Sheet, and required Exhibits 
(together, ‘‘Form SEF’’), is to be filed with 
the Commission by all Applicants, pursuant 
to section 5h of the Act and the Commis-
sion’s regulations thereunder. Applicants 
may prepare their own Form SEF but must 
follow the format prescribed herein. Upon 
the filing of an application for registration 
or a registration amendment in accordance 
with the instructions provided herein, the 
Commission will publish notice of the filing 
and afford interested persons an opportunity 
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to submit written data, views, and argu-
ments concerning such application. No appli-
cation for registration or registration 
amendment shall be effective unless the 
Commission, by order, grants such registra-
tion or amended registration. 

2. Individuals’ names, except the executing 
signature, shall be given in full (Last Name, 
First Name, Middle Name). 

3. Signatures on all copies of the Form 
SEF filed with the Commission can be exe-
cuted electronically. If this Form SEF is 
filed by a corporation, it shall be signed in 
the name of the corporation by a principal 
officer duly authorized; if filed by a limited 
liability company, it shall be signed in the 
name of the limited liability company by a 
manager or member duly authorized to sign 
on the limited liability company’s behalf; if 
filed by a partnership, it shall be signed in 
the name of the partnership by a general 
partner duly authorized; if filed by an unin-
corporated organization or association which 
is not a partnership, it shall be signed in the 
name of such organization or association by 
the managing agent, i.e., a duly authorized 
person who directs or manages or who par-
ticipates in the directing or managing of its 
affairs. 

4. If this Form SEF is being filed as an ap-
plication for registration, all applicable 
items must be answered in full. If any item 
is inapplicable, indicate by ‘‘none,’’ ‘‘not ap-
plicable,’’ or ‘‘N/A,’’ as appropriate. 

5. Under section 5h of the Act and the Com-
mission’s regulations thereunder, the Com-
mission is authorized to solicit the informa-
tion required to be supplied by this Form 
SEF from any Applicant seeking registration 
as a swap execution facility and from any 
registered swap execution facility. Disclo-
sure by the Applicant of the information 
specified on this Form SEF is mandatory 
prior to the start of the processing of an ap-
plication for, or an amendment to, registra-
tion as a swap execution facility. The infor-
mation provided in this Form SEF will be 
used for the principal purpose of determining 
whether the Commission should grant or 
deny registration to an Applicant. The Com-
mission may determine that additional in-
formation is required from the Applicant in 
order to process its application. A Form SEF 
which is not prepared and executed in com-
pliance with applicable requirements and in-
structions may be returned as not acceptable 
for filing. Acceptance of this Form SEF, 
however, shall not constitute a finding that 
the Form SEF has been filed as required or 
that the information submitted is true, cur-
rent, or complete. 

6. Except in cases where confidential treat-
ment is requested by the Applicant and 
granted by the Commission pursuant to the 
Freedom of Information Act and the rules of 
the Commission thereunder, information 
supplied on this Form SEF will be included 

routinely in the public files of the Commis-
sion and will be available for inspection by 
any interested person. 

APPLICATION AMENDMENTS 

1. An Applicant amending a pending appli-
cation for registration as a swap execution 
facility or requesting an amendment to an 
order of registration shall file an amended 
Form SEF electronically with the Secretary 
of the Commission in the manner specified 
by the Commission. Otherwise, a swap execu-
tion facility shall file any amendment to 
this Form SEF as a submission under part 40 
of the Commission’s regulations or as speci-
fied by the Commission. 

2. When filing this Form SEF for purposes 
of amending a pending application or re-
questing an amendment to an order of reg-
istration, Applicants must re-file the Cover 
Sheet, amended if necessary and including 
an executing signature, and attach thereto 
revised Exhibits or other materials marked 
to show changes, as applicable. The submis-
sion of an amendment represents that the re-
maining items and Exhibits that are not 
amended remain true, current, and complete 
as previously filed. 

WHERE TO FILE 

This Form SEF must be filed electroni-
cally with the Secretary of the Commission 
in the manner specified by the Commission. 

COMMODITY FUTURES TRADING 
COMMISSION 

FORM SEF 

SWAP EXECUTION FACILITY APPLICA-
TION OR AMENDMENT TO APPLICA-
TION FOR REGISTRATION 

Cover Sheet 

llllllllllllllllllllllll

Exact name of Applicant as specified in char-
ter 
llllllllllllllllllllllll

Address of principal executive offices 

If this is an APPLICATION for registra-
tion, complete in full and check here. 

If this is an AMENDMENT to an applica-
tion, or to an existing order of registration, 
list all items that are amended and check 
here. 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

GENERAL INFORMATION 

1. Name under which the business of the 
swap execution facility is or will be con-
ducted, if different than name specified 
above (include acronyms, if any): 
llllllllllllllllllllllll
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2. If name of swap execution facility is 
being amended, state previous swap execu-
tion facility name: 
llllllllllllllllllllllll

3. Contact information, including mailing 
address if different than address specified 
above: 
llllllllllllllllllllllll

Number and Street 
llllllllllllllllllllllll

City State Country Zip Code 
llllllllllllllllllllllll

Main Phone Number Fax 
llllllllllllllllllllllll

Web site URL Email Address 
4. List of principal office(s) and address(es) 

where swap execution facility activities are/ 
will be conducted: 
Office 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Address 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

5. If the Applicant is a successor to a pre-
viously registered swap execution facility, 
please complete the following: 

a. Date of succession 
llllllllllllllllllllllll

b. Full name and address of predecessor 
registrant 
llllllllllllllllllllllll

Name 
llllllllllllllllllllllll

Number and Street 
llllllllllllllllllllllll

City State Country Zip Code 
llllllllllllllllllllllll

Main Phone Number Web site URL 

BUSINESS ORGANIZATION 

6. Applicant is a: 

Corporation 
Partnership 
Limited Liability Company 
Other form of organization (specify) 
llllllllllllllllllllllll

7. Date of incorporation or formation: 
llllllllllllllllllllllll

8. State of incorporation or jurisdiction of 
organization: 
llllllllllllllllllllllll

9. The Applicant agrees and consents that 
the notice of any proceeding before the Com-
mission in connection with this application 
may be given by sending such notice by cer-
tified mail to the person named below at the 
address given. 
llllllllllllllllllllllll

Print Name and Title 
llllllllllllllllllllllll

Name of Applicant 
llllllllllllllllllllllll

Number and Street 
llllllllllllllllllllllll

City State Zip Code 

SIGNATURES 

10. The Applicant has duly caused this ap-
plication or amendment to be signed on its 
behalf by the undersigned, hereunto duly au-
thorized, this lll day of llllll, 
20ll. The Applicant and the undersigned 
represent hereby that all information con-
tained herein is true, current, and complete. 
It is understood that all required items and 
Exhibits are considered integral parts of this 
Form SEF and that the submission of any 
amendment represents that all unamended 
items and Exhibits remain true, current, and 
complete as previously filed. 
llllllllllllllllllllllll

Name of Applicant 
llllllllllllllllllllllll

Signature of Duly Authorized Person 
llllllllllllllllllllllll

Print Name and Title of Signatory 

COMMODITY FUTURES TRADING 
COMMISSION 

FORM SEF 

SWAP EXECUTION FACILITY APPLICA-
TION OR AMENDMENT TO APPLICA-
TION FOR REGISTRATION 

Exhibits Instructions 

The following Exhibits must be filed with 
the Commission by each Applicant applying 
for registration as a swap execution facility, 
or by a registered swap execution facility 
amending its registration, pursuant to sec-
tion 5h of the Act and the Commission’s reg-
ulations thereunder. The Exhibits must be 
labeled according to the items specified in 
this Form SEF. 

The application must include a Table of 
Contents listing each Exhibit required by 
this Form SEF and indicating which, if any, 
Exhibits are inapplicable. For any Exhibit 
that is inapplicable, next to the Exhibit let-
ter specify ‘‘none,’’ ‘‘not applicable,’’ or ‘‘N/ 
A,’’ as appropriate. 

If the Applicant is a newly formed enter-
prise and does not have the financial state-
ments required pursuant to Items 9 and 10 
(Exhibits I and J) of this Form SEF, the Ap-
plicant should provide pro forma financial 
statements for the most recent six months 
or since inception, whichever is less. 

List of Exhibits 

EXHIBITS—BUSINESS ORGANIZATION 

1. Attach as Exhibit A, the name of any 
person who owns ten percent (10%) or more 
of the Applicant’s stock or who, either di-
rectly or indirectly, through agreement or 
otherwise, in any other manner, may control 
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or direct the management or policies of the 
Applicant. 

Provide as part of Exhibit A the full name 
and address of each such person and attach a 
copy of the agreement or, if there is none 
written, describe the agreement or basis 
upon which such person exercises or may ex-
ercise such control or direction. 

2. Attach as Exhibit B, a list of the present 
officers, directors, governors (and, in the 
case of an Applicant that is not a corpora-
tion, the members of all standing commit-
tees, grouped by committee), or persons per-
forming functions similar to any of the fore-
going, of the swap execution facility or of 
any entity that performs the regulatory ac-
tivities of the Applicant, indicating for each: 
a. Name 
b. Title 
c. Dates of commencement and termination 

of present term of office or position 
d. Length of time each present officer, direc-

tor, or governor has held the same office or 
position 

e. Brief account of the business experience of 
each officer and director over the last five 
(5) years 

f. Any other business affiliations in the de-
rivatives and securities industry 

g. For directors, list any committees on 
which they serve and any compensation re-
ceived by virtue of their directorship 

h. A description of: 
(1) Any order of the Commission with re-

spect to such person pursuant to section 5e 
of the Act; 

(2) Any conviction or injunction against 
such person within the past ten (10) years; 

(3) Any disciplinary action with respect to 
such person within the last five (5) years; 

(4) Any disqualification under sections 8b 
and 8d of the Act; 

(5) Any disciplinary action under section 8c 
of the Act; and 

(6) Any violation pursuant to section 9 of 
the Act. 

3. Attach as Exhibit C, a narrative that 
sets forth the fitness standards for the Board 
of Directors and its composition including 
the number and percentage of public direc-
tors. 

4. Attach as Exhibit D, a narrative or 
graphic description of the organizational 
structure of the Applicant. Include a list of 
all affiliates of the Applicant and indicate 
the general nature of the affiliation. Note: If 
the swap execution facility activities of the 
Applicant are or will be conducted primarily 
by a division, subdivision, or other separate 
entity within the Applicant, corporation, or 
organization, describe the relationship of 
such entity within the overall organizational 
structure and attach as Exhibit D a descrip-
tion only as it applies to the division, sub-
division, or separate entity, as applicable. 
Additionally, provide any relevant jurisdic-
tional information, including any and all ju-

risdictions in which the Applicant or any af-
filiated entity are doing business, and reg-
istration status, including pending applica-
tions (e.g., country, regulator, registration 
category, date of registration). Provide the 
address for legal service of process for each 
jurisdiction, which cannot be a post office 
box. 

5. Attach as Exhibit E, a description of the 
personnel qualifications for each category of 
professional employees employed by the Ap-
plicant or the division, subdivision, or other 
separate entity within the Applicant as de-
scribed in Item 4. 

6. Attach as Exhibit F, an analysis of staff-
ing requirements necessary to carry out the 
operations of the Applicant as a swap execu-
tion facility and the name and qualifications 
of each key staff person. 

7. Attach as Exhibit G, a copy of the con-
stitution, articles of incorporation, forma-
tion, or association with all amendments 
thereto, partnership or limited liability 
agreements, and existing by-laws, operating 
agreement, rules or instruments cor-
responding thereto, of the Applicant. Include 
any additional governance fitness informa-
tion not included in Exhibit C. Provide a cer-
tificate of good standing dated within one 
week of the date of this Form SEF. 

8. Attach as Exhibit H, a brief description 
of any material pending legal proceeding(s), 
other than ordinary and routine litigation 
incidental to the business, to which the Ap-
plicant or any of its affiliates is a party or to 
which any of its or their property is the sub-
ject. Include the name of the court or agency 
where the proceeding(s) are pending, the 
date(s) instituted, the principal parties in-
volved, a description of the factual basis al-
leged to underlie the proceeding(s), and the 
relief sought. Include similar information as 
to any proceeding(s) known to be con-
templated by the governmental agencies. 

EXHIBITS—FINANCIAL INFORMATION 

9. Attach as Exhibit I: 
a. (i) Balance sheet, (ii) Statement of in-

come and expenses, (iii) Statement of cash 
flows, and (iv) Statement of sources and ap-
plication of revenues and all notes or sched-
ules thereto, as of the most recent fiscal 
year of the Applicant, or of its parent com-
pany, if applicable. If a balance sheet and 
any statement(s) certified by an independent 
public accountant are available, that bal-
ance sheet and statement(s) should be sub-
mitted as Exhibit I. 

b. Provide a narrative of how the value of 
the financial resources of the Applicant is at 
least equal to a total amount that would en-
able the Applicant to cover its operating 
costs for a period of at least one year, cal-
culated on a rolling basis, and whether such 
financial resources include unencumbered, 
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liquid financial assets (i.e., cash and/or high-
ly liquid securities) equal to at least six 
months’ operating costs. 

c. Attach copies of any agreements estab-
lishing or amending a credit facility, insur-
ance coverage, or other arrangement evi-
dencing or otherwise supporting the Appli-
cant’s conclusions regarding the liquidity of 
its financial assets. 

d. Representations regarding sources and 
estimates for future ongoing operational re-
sources. 

10. Attach as Exhibit J, a balance sheet 
and an income and expense statement for 
each affiliate of the swap execution facility 
that also engages in swap execution facility 
activities or that engages in designated con-
tract market activities as of the end of the 
most recent fiscal year of each such affiliate. 

11. Attach as Exhibit K, the following: 
a. A complete list of all dues, fees, and 

other charges imposed, or to be imposed, by 
or on behalf of the Applicant for its swap 
execution facility services that are provided 
on an exclusive basis and identify the service 
or services provided for each such due, fee, or 
other charge. 

b. A description of the basis and methods 
used in determining the level and structure 
of the dues, fees, and other charges listed in 
paragraph (a) of this item. 

c. If the Applicant differentiates, or pro-
poses to differentiate, among its customers 
or classes of customers in the amount of any 
dues, fees, or other charges imposed for the 
same or similar exclusive services, describe 
and indicate the amount of each differential. 
In addition, identify and describe any dif-
ferences in the cost of providing such serv-
ices and any other factors that account for 
such differentiations. 

EXHIBITS—COMPLIANCE 

12. Attach as Exhibit L, a narrative and 
any other form of documentation that may 
be provided under other Exhibits herein, that 
describes the manner in which the Applicant 
is able to comply with each core principle. 
Such documentation must include a regu-
latory compliance chart setting forth each 
core principle and providing citations to the 
Applicant’s relevant rules, policies, and pro-
cedures that address each core principle. To 
the extent that the application raises issues 
that are novel or for which compliance with 
a core principle is not self-evident, include 
an explanation of how that item and the ap-
plication satisfy the core principles. 

13. Attach as Exhibit M, a copy of the Ap-
plicant’s rules (as defined in § 40.1 of the 
Commission’s regulations) and any technical 
manuals, other guides, or instructions for 
users of, or participants in, the market, in-
cluding minimum financial standards for 
members or market participants. Include 
rules citing applicable federal position limits 
and aggregation standards in part 151 of the 

Commission’s regulations and any facility 
set position limit rules. Include rules on pub-
lication of daily trading information with re-
gards to the requirements of part 16 of the 
Commission’s regulations. The Applicant 
should include an explanation and any other 
form of documentation that the Applicant 
thinks will be helpful to its explanation, 
demonstrating how its rules, technical 
manuals, other guides, or instructions for 
users of, or participants in, the market, or 
minimum financial standards for members 
or market participants as provided in this 
Exhibit M help support the swap execution 
facility’s compliance with the core prin-
ciples. 

14. Attach as Exhibit N, executed or exe-
cutable copies of any agreements or con-
tracts entered into or to be entered into by 
the Applicant, including third party regu-
latory service provider or member or user 
agreements that enable or empower the Ap-
plicant to comply with applicable core prin-
ciples. Identify: (1) the services that will be 
provided; and (2) the core principles ad-
dressed by such agreement. 

15. Attach as Exhibit O, a copy of any com-
pliance manual and any other documents 
that describe with specificity the manner in 
which the Applicant will conduct trade prac-
tice, market, and financial surveillance. 

16. Attach as Exhibit P, a description of 
the Applicant’s disciplinary and enforcement 
protocols, tools, and procedures and, if appli-
cable, the arrangements for alternative dis-
pute resolution. 

17. Attach as Exhibit Q, an explanation re-
garding the operation of the Applicant’s 
trading system(s) or platform(s) and the 
manner in which the system(s) or platform(s) 
satisfy any Commission rules, interpreta-
tions, or guidelines regarding a swap execu-
tion facility’s execution methods, including 
the minimum trading functionality require-
ment in § 37.3(a)(2) of the Commission’s regu-
lations. This explanation should include, as 
applicable, the following: 

a. For trading systems or platforms that 
enable market participants to engage in 
transactions through an order book: 

(1) How the trading system or platform dis-
plays all orders and trades in an electronic 
or other form, and the timeliness in which 
the trading system or platform does so; 

(2) How all market participants have the 
ability to see and have the ability to trans-
act on all bids and offers; and 

(3) An explanation of the trade matching 
algorithm, if applicable, and examples of 
how that algorithm works in various trading 
scenarios involving various types of orders. 

b. For trading systems or platforms that 
enable market participants to engage in 
transactions through a request for quote sys-
tem: 

(1) How a market participant transmits a 
request for a quote to buy or sell a specific 
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instrument to no less than three market par-
ticipants in the trading system or platform, 
to which all such market participants may 
respond; 

(2) How resting bids or offers from the Ap-
plicant’s Order Book are communicated to 
the requester; and 

(3) How a requester may transact on rest-
ing bids or offers along with the responsive 
orders. 

c. How the timing delay described under 
§ 37.9 of the Commission’s regulations is in-
corporated into the trading system or plat-
form. 

18. Attach as Exhibit R, a list of rules pro-
hibiting specific trade practice violations. 

19. Attach as Exhibit S, a discussion of how 
trading data will be maintained by the swap 
execution facility. 

20. Attach as Exhibit T, a list of the name 
of the clearing organization(s) that will be 
clearing the Applicant’s trades, and a rep-
resentation that clearing members of that 
organization will be guaranteeing such 
trades. 

21. Attach as Exhibit U, any information 
(described with particularity) included in the 
application that will be subject to a request 
for confidential treatment pursuant to § 145.9 
of the Commission’s regulations. 

EXHIBITS—OPERATIONAL CAPABILITY 

22. Attach as Exhibit V, information re-
sponsive to the Technology Questionnaire. 
This questionnaire focuses on information 
pertaining to the Applicant’s program of risk 
analysis and oversight. Main topic areas in-
clude: information security; business con-
tinuity-disaster recovery planning and re-
sources; capacity and performance planning; 
systems operations; systems development 
and quality assurance; and physical security 
and environmental controls. The question-
naire will be provided to Applicants on the 
Commission’s Web site. 

APPENDIX B TO PART 37—GUIDANCE ON, 
AND ACCEPTABLE PRACTICES IN, 
COMPLIANCE WITH CORE PRINCIPLES 

1. This appendix provides guidance on com-
plying with core principles, both initially 
and on an ongoing basis, to maintain reg-
istration under section 5h of the Act and this 
part 37. Where provided, guidance is set forth 
in paragraph (a) following the relevant head-
ing and can be used to demonstrate to the 
Commission compliance with the selected re-
quirements of a core principle of this part 37. 
The guidance for the core principle is illus-
trative only of the types of matters a swap 
execution facility may address, as applica-
ble, and is not intended to be used as a man-
datory checklist. Addressing the issues set 
forth in this appendix would help the Com-
mission in its consideration of whether the 
swap execution facility is in compliance with 

the selected requirements of a core principle; 
provided however, that the guidance is not 
intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and swap execution facilities to 
comply with the regulations provided under 
this part 37. 

2. Where provided, acceptable practices 
meeting selected requirements of core prin-
ciples are set forth in paragraph (b) following 
the guidance. Swap execution facilities that 
follow specific practices outlined in the ac-
ceptable practices for a core principle in this 
appendix will meet the selected require-
ments of the applicable core principle; pro-
vided however, that the acceptable practice 
is not intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and swap execution facilities to 
comply with the regulations provided under 
this part 37. The acceptable practices are for 
illustrative purposes only and do not state 
the exclusive means for satisfying a core 
principle. 

CORE PRINCIPLE 1 OF SECTION 5H OF THE ACT— 
COMPLIANCE WITH CORE PRINCIPLES 

(A) In general. To be registered, and main-
tain registration, as a swap execution facil-
ity, the swap execution facility shall comply 
with—the core principles described in sec-
tion 5h of the Act; and any requirement that 
the Commission may impose by rule or regu-
lation pursuant to section 8a(5) of the Act. 

(B) Reasonable discretion of swap execution 
facility. Unless otherwise determined by the 
Commission by rule or regulation, a swap 
execution facility described in paragraph (A) 
shall have reasonable discretion in estab-
lishing the manner in which the swap execu-
tion facility complies with the core prin-
ciples described in section 5h of the Act. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 2 OF SECTION 5H OF THE ACT— 
COMPLIANCE WITH RULES 

A swap execution facility shall: 
(A) Establish and enforce compliance with 

any rule of the swap execution facility, in-
cluding the terms and conditions of the 
swaps traded or processed on or through the 
swap execution facility and any limitation 
on access to the swap execution facility; 

(B) Establish and enforce trading, trade 
processing, and participation rules that will 
deter abuses and have the capacity to detect, 
investigate, and enforce those rules, includ-
ing means to provide market participants 
with impartial access to the market and to 
capture information that may be used in es-
tablishing whether rule violations have oc-
curred; 

(C) Establish rules governing the operation 
of the facility, including rules specifying 
trading procedures to be used in entering and 

VerDate Sep<11>2014 12:49 Nov 30, 2021 Jkt 253057 PO 00000 Frm 00774 Fmt 8010 Sfmt 8002 Y:\SGML\253057.XXX 253057sp
as

ch
al

 o
n 

D
S

K
JM

0X
7X

2P
R

O
D

 w
ith

 C
F

R



765 

Commodity Futures Trading Commission Pt. 37, App. B 

executing orders traded or posted on the fa-
cility, including block trades; and 

(D) Provide by its rules that when a swap 
dealer or major swap participant enters into 
or facilitates a swap that is subject to the 
mandatory clearing requirement of section 
2(h) of the Act, the swap dealer or major 
swap participant shall be responsible for 
compliance with the mandatory trading re-
quirement under section 2(h)(8) of the Act. 

(a) Guidance. (1) Investigations and investiga-
tion reports—Warning letters. The rules of a 
swap execution facility may authorize its 
compliance staff to issue a warning letter to 
a person or entity under investigation or to 
recommend that a disciplinary panel take 
such an action. 

(2) Additional rules required. A swap execu-
tion facility should adopt and enforce any 
additional rules that it believes are nec-
essary to comply with the requirements of 
§ 37.203. 

(3) Enforcement staff. A swap execution fa-
cility’s enforcement staff should not include 
either members of the swap execution facil-
ity or persons whose interests conflict with 
their enforcement duties. A member of the 
enforcement staff should not operate under 
the direction or control of any person or per-
sons with trading privileges at the swap exe-
cution facility. A swap execution facility’s 
enforcement staff may operate as part of the 
swap execution facility’s compliance depart-
ment. 

(4) Notice of charges. If compliance staff au-
thorized by a swap execution facility or a 
swap execution facility disciplinary panel 
determines, based upon reviewing an inves-
tigation report pursuant to § 37.203(f)(3), that 
a reasonable basis exists for finding a viola-
tion and adjudication is warranted, it should 
direct that the person or entity alleged to 
have committed the violation be served with 
a notice of charges and should proceed in ac-
cordance with this guidance. A notice of 
charges should adequately state the acts, 
conduct, or practices in which the respond-
ent is alleged to have engaged; state the 
rule, or rules, alleged to have been violated 
(or about to be violated); advise the respond-
ent that it is entitled, upon request, to a 
hearing on the charges; and prescribe the pe-
riod within which a hearing on the charges 
may be requested. If the rules of the swap 
execution facility so provide, a notice may 
also advise: 

(i) That failure to request a hearing within 
the period prescribed in the notice, except 
for good cause, may be deemed a waiver of 
the right to a hearing; and 

(ii) That failure to answer or to deny ex-
pressly a charge may be deemed to be an ad-
mission of such charge. 

(5) Right to representation. Upon being 
served with a notice of charges, a respondent 
should have the right to be represented by 
legal counsel or any other representative of 

its choosing in all succeeding stages of the 
disciplinary process, except by any member 
of the swap execution facility’s board of di-
rectors or disciplinary panel, any employee 
of the swap execution facility, or any person 
substantially related to the underlying in-
vestigations, such as a material witness or 
respondent. 

(6) Answer to charges. A respondent should 
be given a reasonable period of time to file 
an answer to a notice of charges. The rules of 
a swap execution facility governing the re-
quirements and timeliness of a respondent’s 
answer to a notice of charges should be fair, 
equitable, and publicly available. 

(7) Admission or failure to deny charges. The 
rules of a swap execution facility may pro-
vide that if a respondent admits or fails to 
deny any of the charges, a disciplinary panel 
may find that the violations alleged in the 
notice of charges for which the respondent 
admitted or failed to deny any of the charges 
have been committed. If the swap execution 
facility’s rules so provide, then: 

(i) The disciplinary panel should impose a 
sanction for each violation found to have 
been committed; 

(ii) The disciplinary panel should promptly 
notify the respondent in writing of any sanc-
tion to be imposed pursuant to paragraph 
(7)(i) of this guidance and shall advise the re-
spondent that it may request a hearing on 
such sanction within the period of time, 
which shall be stated in the notice; 

(iii) The rules of a swap execution facility 
may provide that if a respondent fails to re-
quest a hearing within the period of time 
stated in the notice, the respondent will be 
deemed to have accepted the sanction. 

(8) Denial of charges and right to hearing. In 
every instance where a respondent has re-
quested a hearing on a charge that is denied, 
or on a sanction set by the disciplinary 
panel, the respondent should be given an op-
portunity for a hearing in accordance with 
the rules of the swap execution facility. 

(9) Settlement offers. (i) The rules of a swap 
execution facility may permit a respondent 
to submit a written offer of settlement at 
any time after an investigation report is 
completed. The disciplinary panel presiding 
over the matter may accept the offer of set-
tlement, but may not alter the terms of a 
settlement offer unless the respondent 
agrees. 

(ii) The rules of a swap execution facility 
may provide that, in its discretion, a dis-
ciplinary panel may permit the respondent 
to accept a sanction without either admit-
ting or denying the rule violations upon 
which the sanction is based. 

(iii) If an offer of settlement is accepted, 
the panel accepting the offer should issue a 
written decision specifying the rule viola-
tions it has reason to believe were com-
mitted, including the basis or reasons for the 
panel’s conclusions, and any sanction to be 
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imposed, which should include full customer 
restitution where customer harm is dem-
onstrated, except where the amount of res-
titution or to whom it should be provided 
cannot be reasonably determined. If an offer 
of settlement is accepted without the agree-
ment of the enforcement staff, the decision 
should adequately support the disciplinary 
panel’s acceptance of the settlement. Where 
applicable, the decision should also include a 
statement that the respondent has accepted 
the sanctions imposed without either admit-
ting or denying the rule violations. 

(iv) The respondent may withdraw his or 
her offer of settlement at any time before 
final acceptance by a disciplinary panel. If 
an offer is withdrawn after submission, or is 
rejected by a disciplinary panel, the respond-
ent should not be deemed to have made any 
admissions by reason of the offer of settle-
ment and should not be otherwise prejudiced 
by having submitted the offer of settlement. 

(10) Hearings. (i) The swap execution facil-
ity need not apply the formal rules of evi-
dence for a hearing; nevertheless, the proce-
dures for the hearing may not be so informal 
as to deny a fair hearing. No member of the 
disciplinary panel for the matter may have a 
financial, personal, or other direct interest 
in the matter under consideration. 

(ii) In advance of the hearing, the respond-
ent should be entitled to examine all books, 
documents, or other evidence in the posses-
sion or under the control of the swap execu-
tion facility. The swap execution facility 
may withhold documents that: Are privi-
leged or constitute attorney work product; 
were prepared by an employee of the swap 
execution facility but will not be offered in 
evidence in the disciplinary proceedings; 
may disclose a technique or guideline used in 
examinations, investigations, or enforce-
ment proceedings; or disclose the identity of 
a confidential source. 

(iii) The swap execution facility’s enforce-
ment and compliance staffs should be parties 
to the hearing, and the enforcement staff 
should present their case on those charges 
and sanctions that are the subject of the 
hearing. 

(iv) The respondent should be entitled to 
appear personally at the hearing, should be 
entitled to cross-examine any persons ap-
pearing as witnesses at the hearing, and 
should be entitled to call witnesses and to 
present such evidence as may be relevant to 
the charges. 

(v) The swap execution facility should re-
quire persons within its jurisdiction who are 
called as witnesses to participate in the 
hearing and produce evidence. The swap exe-
cution facility should make reasonable ef-
forts to secure the presence of all other per-
sons called as witnesses whose testimony 
would be relevant. 

(vi) The rules of a swap execution facility 
may provide that a sanction may be sum-

marily imposed upon any person within its 
jurisdiction whose actions impede the 
progress of a hearing. 

(11) Right to appeal. The rules of a swap 
execution facility may permit the parties to 
a proceeding to appeal promptly an adverse 
decision of a disciplinary panel in all or in 
certain classes of cases. Such rules may re-
quire a party’s notice of appeal to be in writ-
ing and to specify the findings, conclusions, 
or sanctions to which objection are taken. If 
the rules of a swap execution facility permit 
appeals, then both the respondent and the 
enforcement staff should have the oppor-
tunity to appeal and the swap execution fa-
cility should provide for the following: 

(i) The swap execution facility should es-
tablish an appellate panel that should be au-
thorized to hear appeals of respondents. In 
addition, the rules of a swap execution facil-
ity may provide that the appellate panel 
may, on its own initiative, order review of a 
decision by a disciplinary panel within a rea-
sonable period of time after the decision has 
been rendered. 

(ii) The composition of the appellate panel 
should be consistent with part 40 of this 
chapter, and should not include any mem-
bers of the swap execution facility’s compli-
ance staff or any person involved in adjudi-
cating any other stage of the same pro-
ceeding. The rules of a swap execution facil-
ity should provide for the appeal proceeding 
to be conducted before all of the members of 
the appellate panel or a panel thereof. 

(iii) Except for good cause shown, the ap-
peal or review should be conducted solely on 
the record before the disciplinary panel, the 
written exceptions filed by the parties, and 
the oral or written arguments of the parties. 

(iv) Promptly following the appeal or re-
view proceeding, the appellate panel should 
issue a written decision and should provide a 
copy to the respondent. The decision issued 
by the appellate panel should adhere to all 
the requirements of § 37.206(d) to the extent 
that a different conclusion is reached from 
that issued by the disciplinary panel. 

(12) Final decisions. Each swap execution fa-
cility should establish rules setting forth 
when a decision rendered pursuant to its 
rules will become the final decision of such 
swap execution facility. 

(13) Summary fines for violations of rules re-
garding timely submission of records. A swap 
execution facility may adopt a summary fine 
schedule for violations of rules relating to 
the failure to timely submit accurate 
records required for clearing or verifying 
each day’s transactions. A swap execution 
facility may permit its compliance staff, or 
a designated panel of swap execution facility 
officials, to summarily impose minor sanc-
tions against persons within the swap execu-
tion facility’s jurisdiction for violating such 
rules. A swap execution facility’s summary 
fine schedule may allow for warning letters 
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to be issued for first-time violations or viola-
tors. If adopted, a summary fine schedule 
should provide for progressively larger fines 
for recurring violations. 

(14) Emergency disciplinary actions. (i) A 
swap execution facility may impose a sanc-
tion, including suspension, or take other 
summary action against a person or entity 
subject to its jurisdiction upon a reasonable 
belief that such immediate action is nec-
essary to protect the best interest of the 
marketplace. 

(ii) Any emergency disciplinary action 
should be taken in accordance with a swap 
execution facility’s procedures that provide 
for the following: 

(A) If practicable, a respondent should be 
served with a notice before the action is 
taken, or otherwise at the earliest possible 
opportunity. The notice should state the ac-
tion, briefly state the reasons for the action, 
and state the effective time and date, and 
the duration of the action. 

(B) The respondent should have the right 
to be represented by legal counsel or any 
other representative of its choosing in all 
proceedings subsequent to the emergency ac-
tion taken. The respondent should be given 
the opportunity for a hearing as soon as rea-
sonably practicable and the hearing should 
be conducted before the disciplinary panel 
pursuant to the rules of the swap execution 
facility. 

(C) Promptly following the hearing pro-
vided for in paragraph (14)(ii)(B) of this guid-
ance, the swap execution facility should 
render a written decision based upon the 
weight of the evidence contained in the 
record of the proceeding and should provide 
a copy to the respondent. The decision 
should include a description of the summary 
action taken; the reasons for the summary 
action; a summary of the evidence produced 
at the hearing; a statement of findings and 
conclusions; a determination that the sum-
mary action should be affirmed, modified, or 
reversed; and a declaration of any action to 
be taken pursuant to the determination, and 
the effective date and duration of such ac-
tion. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 3 OF SECTION 5H OF THE ACT— 
SWAPS NOT READILY SUSCEPTIBLE TO MA-
NIPULATION 

The swap execution facility shall permit 
trading only in swaps that are not readily 
susceptible to manipulation. 

(a) Guidance. (1) In general, a swap con-
tract is an agreement to exchange a series of 
cash flows over a period of time based on 
some reference price, which could be a single 
price, such as an absolute level or a differen-
tial, or a price index calculated based on 
multiple observations. Moreover, such a ref-
erence price may be reported by the swap 
execution facility itself or by an independent 

third party. When listing a swap for trading, 
a swap execution facility shall ensure a 
swap’s compliance with Core Principle 3, 
paying special attention to the reference 
price used to determine the cash flow ex-
changes. Specifically, Core Principle 3 re-
quires that the reference price used by a 
swap not be readily susceptible to manipula-
tion. As a result, when identifying a ref-
erence price, a swap execution facility 
should either: Calculate its own reference 
price using suitable and well-established ac-
ceptable methods or carefully select a reli-
able third-party index. 

(2) The importance of the reference price’s 
suitability for a given swap is similar to that 
of the final settlement price for a cash-set-
tled futures contract. If the final settlement 
price is manipulated, then the futures con-
tract does not serve its intended price dis-
covery and risk management functions. 
Similarly, inappropriate reference prices 
cause the cash flows between the buyer and 
seller to differ from the proper amounts, 
thus benefitting one party and 
disadvantaging the other. Thus, careful con-
sideration should be given to the potential 
for manipulation or distortion of the ref-
erence price. 

(3) For swaps that are settled by physical 
delivery or by cash settlement refer to the 
guidance in appendix C to part 38 of this 
chapter—Demonstration of Compliance That 
a Contract is not Readily Susceptible to Ma-
nipulation, section b(2) and section c(4), re-
spectively. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 4 OF SECTION 5H OF THE ACT— 
MONITORING OF TRADING AND TRADE PROC-
ESSING 

The swap execution facility shall: 
(A) Establish and enforce rules or terms 

and conditions defining, or specifications de-
tailing: 

(1) Trading procedures to be used in enter-
ing and executing orders traded on or 
through the facilities of the swap execution 
facility; and 

(2) Procedures for trade processing of 
swaps on or through the facilities of the 
swap execution facility; and 

(B) Monitor trading in swaps to prevent 
manipulation, price distortion, and disrup-
tions of the delivery or cash settlement proc-
ess through surveillance, compliance, and 
disciplinary practices and procedures, in-
cluding methods for conducting real-time 
monitoring of trading and comprehensive 
and accurate trade reconstructions. 

(a) Guidance. The monitoring of trading ac-
tivity in listed swaps should be designed to 
prevent manipulation, price distortion, and 
disruptions of the physical-delivery and cash 
settlement processes. The swap execution fa-
cility should have rules in place that allow it 
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to intervene to prevent or reduce such mar-
ket disruptions. Once a threatened or actual 
disruption is detected, the swap execution fa-
cility should take steps to prevent the mar-
ket disruption or reduce its severity. 

(1) General requirements. Real-time moni-
toring for market anomalies is the most ef-
fective, but the swap execution facility may 
also demonstrate that it has an acceptable 
program if some of the monitoring is accom-
plished on a T+1 basis. The monitoring of 
trading should use automated alerts to de-
tect abnormal price movements and unusual 
trading volumes in real-time and instances 
or threats of manipulation, price distortion, 
and disruptions on at least a T+1 basis. The 
T+1 detection and analysis should incor-
porate any additional data that becomes 
available on a T+1 basis, including the trade 
reconstruction data. In some cases, a swap 
execution facility may demonstrate that its 
manual processes are effective. The swap 
execution facility should continually mon-
itor the appropriateness of its swaps’ terms 
and conditions, including the physical-deliv-
ery requirements or reference prices used to 
determine cash flows or settlement. The 
swap execution facility should act promptly 
to address the conditions that are causing 
price distortions or market disruptions, in-
cluding, when appropriate, changes to con-
tract terms. The swap execution facility 
should be mindful that changes to contract 
terms may affect whether a product is sub-
ject to the trade execution and clearing re-
quirements of the Act. 

(2) Physical-delivery swaps. For physical-de-
livery swaps, the swap execution facility 
should monitor for conditions that may 
cause the swap to become susceptible to 
price manipulation or distortion, including: 
The general availability of the commodity 
specified by the swap, the commodity’s char-
acteristics, and the delivery locations; and if 
available, information related to the size and 
ownership of deliverable supplies. 

(3) Cash-settled swaps. For cash-settled 
swaps, the swap execution facility should 
monitor for pricing abnormalities in the 
index or instrument used to calculate the 
reference price. If the swap execution facil-
ity computes its own reference price used for 
cash flows or settlement, it should promptly 
amend any methodologies that result, or are 
likely to result, in manipulation, price dis-
tortions, or market disruptions, or impose 
new methodologies to resolve the threat of 
disruptions or distortions. If the swap execu-
tion facility relies upon a third-party index 
or instrument, including an index or instru-
ment traded on another venue for the swap 
reference price, it should conduct due dili-
gence to ensure that the reference price is 
not susceptible to manipulation and that the 
terms and conditions of the swap continue to 
comply with § 37.300. 

(4) Ability to obtain information. The swap 
execution facility shall demonstrate that it 
has access to sufficient information to assess 
whether trading in swaps listed on its mar-
ket, in the index or instrument used as a ref-
erence price, or the underlying commodity 
for its listed swaps is being used to affect 
prices on its market. The swap execution fa-
cility should demonstrate that it can obtain 
position and trading information directly 
from the market participants that conduct 
substantial trading on its facility or through 
an information sharing agreement with 
other venues or a third-party regulatory 
service provider. If the position and trading 
information is not available directly from 
the market participants in its markets, but 
is available through information sharing 
agreements with other trading venues or a 
third-party regulatory service provider, the 
swap execution facility should cooperate in 
such information sharing agreements. The 
swap execution facility may limit the appli-
cation of the requirement for market par-
ticipants to keep and provide records of their 
activity in the index or instrument used as a 
reference price, the underlying commodity, 
and related derivatives markets, to only 
those market participants that conduct sub-
stantial trading on its facility. 

(5) Risk controls for trading. An acceptable 
program for preventing market disruptions 
shall demonstrate appropriate trading risk 
controls, in addition to pauses and halts. 
Risk controls should be adapted to the 
unique characteristics of the trading plat-
form and of the markets to which they apply 
and should be designed to avoid market dis-
ruptions without unduly interfering with 
that market’s price discovery function. The 
swap execution facility may choose from 
among controls that include: pre-trade lim-
its on order size, price collars or bands 
around the current price, message throttles, 
daily price limits, and intraday position lim-
its related to financial risk to the clearing 
member, or design other types of controls, as 
well as clear error-trade and order-cancella-
tion policies. Within the specific array of 
controls that are selected, the swap execu-
tion facility should set the parameters for 
those controls, so that the specific param-
eters are reasonably likely to serve the pur-
pose of preventing market disruptions and 
price distortions. If a swap is fungible with, 
linked to, or a substitute for other swaps on 
the swap execution facility or on other trad-
ing venues, such risk controls should, to the 
extent practicable, be coordinated with any 
similar controls placed on those other swaps. 
If a swap is based on the level of an equity 
index, such risk controls should, to the ex-
tent practicable, be coordinated with any 
similar controls placed on national security 
exchanges. 

(b) Acceptable practices. [Reserved] 
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CORE PRINCIPLE 5 OF SECTION 5H OF THE ACT— 
ABILITY TO OBTAIN INFORMATION 

The swap execution facility shall: 
(A) Establish and enforce rules that will 

allow the facility to obtain any necessary in-
formation to perform any of the functions 
described in section 5h of the Act; 

(B) Provide the information to the Com-
mission on request; and 

(C) Have the capacity to carry out such 
international information-sharing agree-
ments as the Commission may require. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 6 OF SECTION 5H OF THE ACT— 
POSITION LIMITS OR ACCOUNTABILITY 

(A) In general. To reduce the potential 
threat of market manipulation or conges-
tion, especially during trading in the deliv-
ery month, a swap execution facility that is 
a trading facility shall adopt for each of the 
contracts of the facility, as is necessary and 
appropriate, position limitations or position 
accountability for speculators. 

(B) Position limits. For any contract that is 
subject to a position limitation established 
by the Commission pursuant to section 4a(a) 
of the Act, the swap execution facility shall: 

(1) Set its position limitation at a level no 
higher than the Commission limitation; and 

(2) Monitor positions established on or 
through the swap execution facility for com-
pliance with the limit set by the Commission 
and the limit, if any, set by the swap execu-
tion facility. 

(a) Guidance. Until such time that compli-
ance is required under part 151 of this chap-
ter, a swap execution facility should have 
reasonable discretion to comply with § 37.600, 
including considering part 150 of this chap-
ter. For Required Transactions as defined in 
§ 37.9, a swap execution facility may dem-
onstrate compliance with § 37.600 by setting 
and enforcing position limitations or posi-
tion accountability levels only with respect 
to trading on the swap execution facility’s 
own market. For Permitted Transactions as 
defined in § 37.9, a swap execution facility 
may demonstrate compliance with § 37.600 by 
setting and enforcing position account-
ability levels or sending the Commission a 
list of Permitted Transactions traded on the 
swap execution facility. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 7 OF SECTION 5H OF THE ACT— 
FINANCIAL INTEGRITY OF TRANSACTIONS 

The swap execution facility shall establish 
and enforce rules and procedures for ensur-
ing the financial integrity of swaps entered 
on or through the facilities of the swap exe-
cution facility, including the clearance and 
settlement of the swaps pursuant to section 
2(h)(1) of the Act. 

(a) Guidance. [Reserved] 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 8 OF SECTION 5H OF THE ACT— 
EMERGENCY AUTHORITY 

The swap execution facility shall adopt 
rules to provide for the exercise of emer-
gency authority, in consultation or coopera-
tion with the Commission, as is necessary 
and appropriate, including the authority to 
liquidate or transfer open positions in any 
swap or to suspend or curtail trading in a 
swap. 

(a) Guidance. (1) A swap execution facility 
should have rules that authorize it to take 
certain actions in the event of an emergency, 
as defined in § 40.1(h) of this chapter. A swap 
execution facility should have the authority 
to intervene as necessary to maintain mar-
kets with fair and orderly trading and to pre-
vent or address manipulation or disruptive 
trading practices, whether the need for inter-
vention arises exclusively from the swap exe-
cution facility’s market or as part of a co-
ordinated, cross-market intervention. A 
swap execution facility should have the 
flexibility and independence to address mar-
ket emergencies in an effective and timely 
manner consistent with the nature of the 
emergency, as long as all such actions taken 
by the swap execution facility are made in 
good faith to protect the integrity of the 
markets. However, the swap execution facil-
ity should also have rules that allow it to 
take market actions as may be directed by 
the Commission. Additionally, in situations 
where a swap is traded on more than one 
platform, emergency action to liquidate or 
transfer open interest shall be as directed, or 
agreed to, by the Commission or the Com-
mission’s staff. Swap execution facility rules 
should include procedures and guidelines for 
decision-making and implementation of 
emergency intervention that avoid conflicts 
of interest in accordance with the provisions 
of section 40.9 of this chapter, and include al-
ternate lines of communication and approval 
procedures to address emergencies associ-
ated with real time events. To address per-
ceived market threats, the swap execution 
facility should have rules that allow it to 
take emergency actions, including imposing 
or modifying position limits, imposing or 
modifying price limits, imposing or modi-
fying intraday market restrictions, imposing 
special margin requirements, ordering the 
liquidation or transfer of open positions in 
any contract, ordering the fixing of a settle-
ment price, extending or shortening the expi-
ration date or the trading hours, suspending 
or curtailing trading in any contract, trans-
ferring customer contracts and the margin, 
or altering any contract’s settlement terms 
or conditions, or, if applicable, providing for 
the carrying out of such actions through its 
agreements with its third-party provider of 
clearing or regulatory services. 
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(2) A swap execution facility should 
promptly notify the Commission of its exer-
cise of emergency action, explaining its deci-
sion-making process, the reasons for using 
its emergency authority, and how conflicts 
of interest were minimized, including the ex-
tent to which the swap execution facility 
considered the effect of its emergency action 
on the underlying markets and on markets 
that are linked or referenced to the con-
tracts traded on its facility, including simi-
lar markets on other trading venues. Infor-
mation on all regulatory actions carried out 
pursuant to a swap execution facility’s emer-
gency authority should be included in a 
timely submission of a certified rule pursu-
ant to part 40 of this chapter. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 9 OF SECTION 5H OF THE ACT— 
TIMELY PUBLICATION OF TRADING INFORMA-
TION 

(A) In general. The swap execution facility 
shall make public timely information on 
price, trading volume, and other trading 
data on swaps to the extent prescribed by the 
Commission. 

(B) Capacity of swap execution facility. The 
swap execution facility shall be required to 
have the capacity to electronically capture 
and transmit trade information with respect 
to transactions executed on the facility. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 10 OF SECTION 5H OF THE 
ACT—RECORDKEEPING AND REPORTING 

(A) In general. A swap execution facility 
shall: 

(1) Maintain records of all activities relat-
ing to the business of the facility, including 
a complete audit trail, in a form and manner 
acceptable to the Commission for a period of 
five years; 

(2) Report to the Commission, in a form 
and manner acceptable to the Commission, 
such information as the Commission deter-
mines to be necessary or appropriate for the 
Commission to perform the duties of the 
Commission under the Act; and 

(3) Keep any such records relating to swaps 
defined in section 1a(47)(A)(v) of the Act 
open to inspection and examination by the 
Securities and Exchange Commission. 

(B) Requirements. The Commission shall 
adopt data collection and reporting require-
ments for swap execution facilities that are 
comparable to corresponding requirements 
for derivatives clearing organizations and 
swap data repositories. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 11 OF SECTION 5H OF THE 
ACT—ANTITRUST CONSIDERATIONS 

Unless necessary or appropriate to achieve 
the purposes of the Act, the swap execution 
facility shall not: 

(A) Adopt any rules or take any actions 
that result in any unreasonable restraint of 
trade; or 

(B) Impose any material anticompetitive 
burden on trading or clearing. 

(a) Guidance. An entity seeking registra-
tion as a swap execution facility may re-
quest that the Commission consider under 
the provisions of section 15(b) of the Act, any 
of the entity’s rules, including trading proto-
cols or policies, and including both oper-
ational rules and the terms or conditions of 
products listed for trading, at the time of 
registration or thereafter. The Commission 
intends to apply section 15(b) of the Act to 
its consideration of issues under this core 
principle in a manner consistent with that 
previously applied to contract markets. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 12 OF SECTION 5H OF THE 
ACT—CONFLICTS OF INTEREST: 

The swap execution facility shall: 
(A) Establish and enforce rules to minimize 

conflicts of interest in its decision-making 
process; and 

(B) Establish a process for resolving the 
conflicts of interest. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 13 OF SECTION 5H OF THE 
ACT—FINANCIAL RESOURCES 

(A) In general. The swap execution facility 
shall have adequate financial, operational, 
and managerial resources to discharge each 
responsibility of the swap execution facility. 

(B) Determination of resource adequacy. The 
financial resources of a swap execution facil-
ity shall be considered to be adequate if the 
value of the financial resources exceeds the 
total amount that would enable the swap 
execution facility to cover the operating 
costs of the swap execution facility for a 
one-year period, as calculated on a rolling 
basis. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 14 OF SECTION 5H OF THE 
ACT—SYSTEM SAFEGUARDS [RESERVED] 

CORE PRINCIPLE 15 OF SECTION 5H OF THE 
ACT—DESIGNATION OF CHIEF COMPLIANCE 
OFFICER 

(A) In general. Each swap execution facility 
shall designate an individual to serve as a 
chief compliance officer. 

(B) Duties. The chief compliance officer 
shall: 
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(1) Report directly to the board or to the 
senior officer of the facility; 

(2) Review compliance with the core prin-
ciples in this subsection; 

(3) In consultation with the board of the fa-
cility, a body performing a function similar 
to that of a board, or the senior officer of the 
facility, resolve any conflicts of interest 
that may arise; 

(4) Be responsible for establishing and ad-
ministering the policies and procedures re-
quired to be established pursuant to this sec-
tion; 

(5) Ensure compliance with the Act and the 
rules and regulations issued under the Act, 
including rules prescribed by the Commis-
sion pursuant to section 5h of the Act; and 

(6) Establish procedures for the remedi-
ation of noncompliance issues found during 
compliance office reviews, look backs, inter-
nal or external audit findings, self-reported 
errors, or through validated complaints. 

(C) Requirements for procedures. In estab-
lishing procedures under paragraph (B)(6) of 
this section, the chief compliance officer 
shall design the procedures to establish the 
handling, management response, remedi-
ation, retesting, and closing of noncompli-
ance issues. 

(D) Annual reports—(1) In general. In ac-
cordance with rules prescribed by the Com-
mission, the chief compliance officer shall 
annually prepare and sign a report that con-
tains a description of: 

(i) The compliance of the swap execution 
facility with the Act; and 

(ii) The policies and procedures, including 
the code of ethics and conflict of interest 
policies, of the swap execution facility. 

(2) Requirements. The chief compliance offi-
cer shall: 

(i) Submit each report described in clause 
(1) with the appropriate financial report of 
the swap execution facility that is required 
to be submitted to the Commission pursuant 
to section 5h of the Act; and 

(ii) Include in the report a certification 
that, under penalty of law, the report is ac-
curate and complete. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

[78 FR 33582, June 4, 2013, as amended at 78 
FR 47154, Aug. 5, 2013; 81 FR 64312, Sept. 19, 
2016] 

EFFECTIVE DATE NOTE: At 86 FR 9249, Feb. 
11, 2021, Appendix B to Part 37 was amended, 
effective May 12, 2021. The amendments are 
as follows: Under the heading ‘‘Core Prin-
ciple 13 of Section 5h of the Act—Financial 
Resources,’’ add paragraph (b); and 

b. Under the heading ‘‘Core Principle 15 of 
Section 5h of the Act—Designation of Chief 
Compliance Officer,’’ add paragraph (b). 

For the convenience of the user, the added 
text is set forth as follows: 

APPENDIX B TO PART 37—GUIDANCE ON, 
AND ACCEPTABLE PRACTICES IN, 
COMPLIANCE WITH CORE PRINCIPLES 

* * * * * 

CORE PRINCIPLE 13 OF SECTION 5H OF THE 
ACT—FINANCIAL RESOURCES 

* * * * * 

(b) Acceptable Practices—(1) Reasonable cal-
culation of projected operating costs. In connec-
tion with a swap execution facility calcu-
lating its projected operating costs, the 
Commission has determined that a reason-
able calculation should include all expenses 
necessary for the swap execution facility to 
comply with the core principles set forth in 
section 5h of the Act and any applicable 
Commission regulations. This calculation 
should be based on the swap execution facili-
ty’s current level of business and business 
model, and should take into account any 
projected modification to its business model 
(e.g., the addition or subtraction of business 
lines or operations or other changes), and 
any projected increase or decrease in its 
level of business over the next 12 months. 
The Commission believes, however, that it 
may be reasonable for a swap execution fa-
cility to exclude the following expenses 
(‘‘excludable expenses’’) from its projected 
operating cost calculations: 

(i) Costs attributable solely to sales, mar-
keting, business development, product devel-
opment, or recruitment and any related 
travel, entertainment, event, or conference 
costs; 

(ii) Compensation and related taxes and 
benefits for swap execution facility per-
sonnel who are not necessary to ensure that 
the swap execution facility is able to comply 
with the core principles set forth in section 
5h of the Act and any applicable Commission 
regulations; 

(iii) Costs for acquiring and defending pat-
ents and trademarks for swap execution fa-
cility products and related intellectual prop-
erty; 

(iv) Magazine, newspaper, and online peri-
odical subscription fees; 

(v) Tax preparation and audit fees; 
(vi) To the extent not covered by para-

graphs (b)(1)(ii) or (iii) of this Core Principle 
13 of Section 5h of the Act—Financial Re-
sources, the variable commissions that a 
voice-based swap execution facility may pay 
to its SEF trading specialists (as defined 
under § 37.201(c)), calculated as a percentage 
of transaction revenue generated by the 
voice-based swap execution facility. Unlike 
fixed salaries or compensation, such variable 
commissions are not payable unless and 
until revenue is collected by the swap execu-
tion facility; and 
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(vii) Any non-cash costs, including depre-
ciation and amortization. 

(2) Prorated expenses. The Commission rec-
ognizes that, in the normal course of a swap 
execution facility’s business, there may be 
an expense (e.g., typically related to over-
head) that is only partially attributable to a 
swap execution facility’s ability to comply 
with the core principles set forth in section 
5h of the Act and any applicable Commission 
regulations; accordingly, such expense may 
need to be only partially attributed to the 
swap execution facility’s projected operating 
costs. For example, if a swap execution fa-
cility’s office rental space includes mar-
keting personnel and compliance personnel, 
the swap execution facility may exclude the 
prorated office rental expense attributable 
to the marketing personnel. In order to pro-
rate an expense, a swap execution facility 
should: 

(i) Maintain sufficient documentation that 
reasonably shows the extent to which an ex-
pense is partially attributable to an exclud-
able expense; 

(ii) Identify any prorated expense in the fi-
nancial reports that it submits to the Com-
mission pursuant to § 37.1306; and 

(iii) Sufficiently explain why it prorated 
any expense. Common allocation methodolo-
gies that can be used include actual use, 
headcount, or square footage. A swap execu-
tion facility may provide documentation, 
such as copies of service agreements, other 
legal documents, firm policies, audit state-
ments, or allocation methodologies to sup-
port its determination to prorate an expense. 

(3) Expenses allocated among affiliates. The 
Commission recognizes that a swap execu-
tion facility may share certain expenses with 
affiliated entities, such as parent entities or 
other subsidiaries of the parent. For exam-
ple, a swap execution facility may share em-
ployees (including employees on secondment 
from an affiliate) that perform similar tasks 
for the affiliated entities or may share office 
space with its affiliated entities. Accord-
ingly, the Commission believes that it would 
be reasonable, for purposes of calculating its 
projected operating costs, for a swap execu-
tion facility to prorate any shared expense 
that the swap execution facility pays for, but 
only to the extent that such shared expense 
is actually attributable to the affiliate and 
for which the swap execution facility is re-
imbursed. Similarly, a reasonable calcula-
tion of a swap execution facility’s projected 
operating costs must include the prorated 
amount of any expense paid for by an affili-
ated entity to the extent that the shared ex-
pense is attributable to the swap execution 
facility. In order to prorate a shared expense, 
the swap execution facility should: 

(i) Maintain sufficient documentation that 
reasonably shows the extent to which the 
shared expense is attributable to and paid for 

by the swap execution facility and/or affili-
ated entity; 

(ii) Identify any shared expense in the fi-
nancial reports that it submits to the Com-
mission; and 

(iii) Sufficiently explain why it prorated 
any shared expense. A swap execution facil-
ity may provide documentation, such as cop-
ies of service agreements, other legal docu-
ments, firm policies, audit statements, or al-
location methodologies, that reasonably 
shows how expenses are attributable to, and 
paid for by, the swap execution facility and/ 
or its affiliated entities to support its deter-
mination to prorate an expense. 

* * * * * 

CORE PRINCIPLE 15 OF SECTION 5H OF THE 
ACT—DESIGNATION OF CHIEF COMPLIANCE 
OFFICER 

* * * * * 

(b) Acceptable Practices—(1) Qualifications of 
chief compliance officer. In determining 
whether the background and skills of a po-
tential chief compliance officer are appro-
priate for fulfilling the responsibilities of the 
role of the chief compliance officer, the swap 
execution facility has the discretion to base 
its determination on the totality of the 
qualifications of the potential chief compli-
ance officer, including, but not limited to, 
compliance experience, related career experi-
ence, training, and any other relevant fac-
tors to the position. A swap execution facil-
ity should be especially vigilant regarding 
potential conflicts of interest when appoint-
ing a chief compliance officer. 

(2) [Reserved] 

PART 38—DESIGNATED CONTRACT 
MARKETS 

Subpart A—General Provisions 

Sec. 
38.1 Scope. 
38.2 Exemption. 
38.3 Procedures for designation. 
38.4 Procedures for listing products and im-

plementing contract market rules. 
38.5 Information relating to contract mar-

ket compliance. 
38.6 Enforceability. 
38.7 Prohibited use of data collected for reg-

ulatory purposes. 
38.8 Listing of swaps on a designated con-

tract market. 
38.9 Boards of trade operating both a des-

ignated contract market and a swap exe-
cution facility. 

38.10 Reporting of swaps traded on a des-
ignated contract market. 

38.11 Trade execution compliance schedule. 
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